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IN THE UNITED STATES DISTRICT Coygy
FOR THE WESTERN DISTRIOT

OF WASHINGTON "7
AT TACOMA _

AMERICAN FEDERATION OF STATE, )
Ccou

NTY, AND MUNICIPAL
EMPLOYEES, et al.,

NO. Cs3 2-465T
Plaintiffs, )

STATE OF WASHINGTON, et al,,

OPINION
Defendants,

S

- AND
DECLARATOR Y JUDGMENT

I._STATEMENT OF THE CASE
‘On September 16, 1981, Plaintifps

filed charges with the Equal Employment
The EEOC took no action on Plaintiff's charges,

ment of Justjce issued Notjces of Right to Sye to
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on November 30, 1983, The back pay hearing,

the last phase of this lengthy and
complex lawsm’t, concluded on December 1, 1983,

with the Court's determination that
back pay was appropriate and would be so awarded

The ultimate objective of this decision js to determine every issue of fact
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and law presented and thereby finally settle the devisive problems of gender-based

diserimination in compensation in the State of Washington,

0. RULINGS ON MAJOR ISSUES

1. Class Certif ication:

ever been 70% or more female. This Court, by order dated March 31, 1983, found that

the prerequisits to certification of a Class were satisfied, Fed.R.Civ.P. 23, and the

Snack Foods, 79 F.R.D. 678, 680 (D.N.J.1978). The implicit prerequisits are that g
—==F T00ds

Class exist and the Class representatives be members of that Class, Defendant,

would create & Class whose membership probably could not be ascertained. It was
Defendant's contention that the certified definition should be limited to include only
classifications that are currently 70% or more female, thereby excluding employees<

in jobs which were formerly predominately female but have sinece been integrated.

as empioyees in jobs which are still predominately female. Because the employees in
the jobs that were both eurrently 70% or more female and were at one time 70% or
more female, were readily identifiable in Defendant's records, the Court found there

was no reason why they should be excluded from the Class, There was no question

-~
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that the Class Fepresentatives wepe members of the Class, Aceordingly, this ecourt

found that the implieit prerequisits wepe met,
The expliejt prerequisits are that the Plaintifs Class meet all four require~
Mments of Fed.R.Civ.p. 23(a) —Numerosity, commonalijty, typicality, and adequacy of

reépresentation, — and that the Class fulfill the conditions of &ny one of the three

Subsections of Fed.R.Civ.p, 23(b). See Davis V. Avep CorEoration, 371 F.Supp. 782,
<Ohi H

(a) Numerositz: Defendant's gig not contest certification upon
this basis, 1t W8S uncontrovertegd that the Numerosity require-

ment was met,

“(b) Commonality, Defendant argued that certification shouqg
N .

claims. % Montgomerg v, Rumsfeld, 572 F.24 250 (9th Cir,

1878), However, this court found "Questions of law or faet

common to the Class.n Fed.R.Civ.p, 23(aX(2). The alleged




I'l-'-UlU‘l
» .

(e)  Rule 23(b):

Fed.R.Civ.p, 23(b)(2).

"e.cthat the party OPposing the Class has acted o refused to act

-5~
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under Ped.R.Civ.P. 23.

Subsequent to the litigation of Phase I, (i.e., the Liability trial), this Coupt
modified the Class definition in accordance with fac

ts elicited at trig], The Class, as
redefined, is as follows:

" Male and female employees of all Job classifieations under the

jurisdiction of DOP and I-L}EPB which were 70% Or .more female
as of November 20, 1980 /= or anytime thereafter.

al prerequisite to filing suit in District

Court. In September of 1981 the indivicua] Plaintiffs /3

in this Class Action each filed
claims with the EEOC charging that:

EEOC charge Number 101812855, /4

The Defendant, relying on Ong v. Cleland, 642
F.2d 316 (9th Cir.

1981), argued that the Plaintiffs herein fileq & charge with the

EEOC based on one theory of diserimination and then attempted to sue in Federal

-6~
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Court based on additional theorjes,

This Court, after g careful review of relevant egge law, determined that
Defendantrs reliance upon Ong was misplaced. The @g Court held that g Federa)
court should not permit a complaint to broceed when the "fit" with the administrative
charge is so loose that it would "eireumvent the Title v Scheme whijeh contemplates
agency efforts tp secure voluntary compliance before a civil action js instituted,n Id.
at 319. This Court found that the nfjtn between the.administrative charge and the
judieia} allegation was not too loose. The administratjye charge angd the whoje
gambit of allegations of diserimination were sufficiently'related factually to have put
the EEOC on Notice of the Subsequent judieia] allegations,

3. Plaintiffy Claims Based on State Law

Plaintiffs glleged violations of g Number of State provisions, in addition to

Discrimination, Wash.Rev.Code § 49.80.010 et seq; the Washington State Equal Pay
Law, Wash.Rev.Code § 49.12.175; the State Civil Service Law, Wesh.Rev.Code §
41.06.010 et seg; the'. State Higher Edueation Personne) Law, Wash.Rev.Code S
28B.16.010 et seg; the Washington State Equaj] Rights Amendment, Wash.Rev.Code

Const. Amendment 61, Article XXXI; ang several Governor's‘Executive Orders,

Court weighed carefully the considerations of Jjudicial economy, convenience, and
fairness to litigants, Id., 383 u.s, at 726. This case is basically a Title VI action,

and the Court considered only Title v issues and cases,

4. Tenth and Eleventh Amendment Claims

-7
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discrimination on the basis of sex. See Title 42 U.S.C. § 2000e-5(g) (1970 ed. and

Supp.IV), and Fitzpatrick v. Bitzer, 427 U.S. 4435, 96 S.Ct. 2666, 49 L.Ed. 2d 614 (1978).

"There is no dispute that in enacting the 1972 Amendments to
Title VI to extend coverage to the States gs employers,
Congress exercised its power under Section 5 of the Fourteenth
Amendment, See, e.g.. H.R.Rep. No. 92-238, p.19 (1971) S.Rep.

No, 82-415, pp10-I1 EBWI). Cf. National League of Cities v,
Usery, 426 U.S. 833, 96 S.Ct. 2465, 49 L.Ed.2d 245 (1976).7
Fitzpatrick, 427 U.S. at 453 n.9, 96 5.Ct. at 2870 n.g.
Defendant's argument to the contrar}; is without merit in that its reliance.

upon the rulings developed in National League of Cities v. Usery; Hodel v. Virginia

Surface Mining to Reélam.Ass'n., 452 U.S. 264, 101 S.Ct. 2352, 69 L.Ed.2d ] (1981); and

EEOC v, Wyoming, U.S.___, 103 s.Ct. 1054 (1983), is misplaced, /§-

The Fitzgatrick decision, read in conjunction with M, 452 U.S. at 287,
n.28, 101 S.Ct. at 2366, n.28, makes it perfectly clear that Congress has power, under
Section 5 of the Fourteenth Amendment, to prohibit sex discrimination in employ-
ment; that federal courts have authority to form ulate appropriate remedies once such
discrimination is found; and that such bower and authority extends to. the State as an
employer, the Tenth and Eleventh Amendments notwithstanding,

5. Plaintiff's Sex Segregation Claim

Throughout their pleadings Plaintiff alleged the Defendant diseriminated
against the Plaintiff's Class by maintéining historically sex segregated job elassifi- -
cations. At trial, it became épparent that the alleged Sex-segregation was not an

independent claim, but an element of Plaintiff's elaim based on diserimination in
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compensation. A carefu] reading of the voluminou pleadings herein reveals the
Plaintiff's use of the term "sex-segregation" merely ;'efers to sexus] predominance,
either male or female, in various job classifieations. Plaintiff conceded this
interpretation at tria].

This Court determined that Sex-segregation was in issue,, but only as an
element of probative evidence supporting Plaintiff's disparate impaet and disparate
treatment arguments. Accordingly, Plaintiff's Sex-segregation claim was dismissed.

8. Abstention

Employing the doetrine of Railroad Commission V. Pullman Co., 312 U.s.

496, 61 S.Ct. 643, 85 L.Ed, 871 (1941), this Court denjed Defendant's request that th‘is
Court abstain until the State Courts had attempted a resolution of the eontroversy.
As the United States Court of Appeals for the Ninth Cireuit recently held, ™t]o
determine whether Pullman abstention is appropriate, the district eourt must apply a

three-prong test . . ..n /E Badham v, U.S.Dist.Ct.For N.D. Cf Cal., No. 83-7487, slip

op. 4728, 4730 (9th Cir. Sept 26, 1983). This Court found that the complaint did not
"touch a sensitive area of soecial policy upon which the federal eourts ought not to
enter .. .." Thus the first prong of the Pullman test was not met./z

I0. ESTABLISHED BASIC FACTS & LAW

The standards generally applicable to claims of diserimination under Title
VI of the Civil Rights Act of 1964, section 701, et seq, Title 42 U.S.C. § 2000(e), et

Seq, were first articulated by the United States Supreme Court in Griggs v. Duke

Power Company, 401 U.S. 424, 91 S.Ct. 849, 28 L.Ed. 24 158 (1971) (Disparate Impact),

and in McDonnell Douglas Cori:. v. Green, 411 U.S. 792, 93 S.Ct. 1817, 36 L.Ed 2d 668

(1973),(Disparate Treatment). Since then, decisions on this same subject matter have
been rendered in that court and other Federal courts in a considerable number to the

present time. Al of the decisions that appear to have direct or indirect application

-9
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to the present case have been closely reviewed and analyzed, individuany and in
relation to each other., Based thereon this Court finds and hojds that the following
statements are now well established in fact and law.
l.  Title 42 U.S.C. sec.2000(e}-2(a)1)and (2) provides:
(2) It shall be an unlawful employment practice for an employer~
M...t discriminate against any individual with respect to his
compensation, terms, eonditiong, or privil_eges of employment,
because of such individuals. |, +Se€X .. .; or
(2) to limis, Segregate, or clasifiy his employees or applicants
for emplovment in any way which'would deprive or tend to
deprive any individual of employment opportunities or other- ‘
wise adversely affect his Status as an employee, because of"
such individuals ., . .sex.‘ s
2. The provisions of Title VII do not prohibit Plaintiffs in this case from
suing Defendants for sex‘ based wage discrimination, and other discriminatory

Compensation practjces. In County of Washington v. Gunther, the U, S. Supreme

Court, addressing this very question, stated:

was intended to be broadly inclusive, proseribing "not only overt
diserimination byt 8lso practices that are fair in form, but
discriminatory in operation.” Gpj v. Duke Power Co., 401
U.S. 424, 431, 91 s.ct. 849, 853, 2% L.Ed.2d 158 U97T)." The
Structure of Title vII litigation, ineluding Presumptions, burdens

of proof, and defenses, has been designed to refleet this
approach, *

County of Washington v. Gunther, 452 U.s. 161, 170, 101 5.Ct. 2242, 2248, 68 L.Ed. 2d
751, ' |

3. The plain language and broad remedial policy behin‘d Title VI should
not be limited in the absence of a clear congressional directijve, "As Congress itself

has. indicated, a broad approach' to the definition of equal employment opportunity is

=10~
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Defendants in a sex-based wage diserimination case brought under Title viI. See,

e.g., County of Washington v, Gunther, 452 U.S. at 175, 101 S.Ct. at 225], Only the

fourth affirmative defense — "payment made pursuant to ... (iv) g differentia) based
On any factor other than sex," Title 29 U.s.C. 5 206(d) (iv) — is relevant to this case.

S. In Los Angeles Dept. of Water and Power v, Manhart, 435 U.s. 702,

88 S.Ct. 1370, 55 L.Ed 24 657 (1978), the Supreme Court addressed ang dismissed the
applicability of g cost-justification defense in Title VI cases by explieitly stating, v,
- - Neither congress nor the Courts have recognized such g defense under Title vIL»

Id., 435 U.s. at 717, 98 S.Ct. at 1379-1380.

. . . . . .8
Propriety of back Pay under the rationale articulated In the Manhart ang Norris /=

decisions. The relevance of cost at that juncture of g case Is clearly distinguishabie

on impermissible criteria. MecDonne]y Douglas Corp. v. Green, 411 U.s. 792, (1973).

See &lso Texas Dept. of Comminity Affairs v, Burdine, 450 U.S. 248, 101 s.Ct. 1089,
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to a claim under both disparate Impact and disparate treatment theories. Teamsters,

431 U.S. at 335 n.15; Bonilla v, Oékland Scavenger Company, 637 F.2d 1297 (9th Cir.

1982); Heagney v, University of Washington, 642 F.2d 1157 (9th Cir. 1981).

7. Until recently, the availability of the disparate impact analysis in

section 703(aX1) cases, was unclear, However, the Ninth Circuit in Wambheim v, J.

C. Penney Company, Inc., No. 82-4104, slip op. 2231, 2233-34 (9th Cir, May 17,

.1983)(per euriam), held that thevdisparate impact analysis js appropriate in Section

703 (a)l) cases, See also Bonilla v, Oakland Scavenger Company, 637 F.24 1293, 1302-

04 (9th Cir. 1982), petition for cert. filed, 51 U.S. Law Week 3775 (U.S. April 15, 1983),

(No. 82-1699), The applicability of the disparate impact analysis in Section 703(a)(2) ‘
cases is well established, See Griggs, 401 U.S. 424, 91 8.Ct. 849,

8.  Establishment of & prima facie case under the disparate impact
theory requires Plaintiff to show, by a preponderance of the evidence, that. the

challenged practice has a significantly discriminatory impact, Connecticut v,

Teal, U.s. » 102 S.Ct, 2525, 2531, 73 L.Ed.2d 130 (1982). 1t is not necessary

to establish discriminatory intent, Grigg_s, 401 U.S. at 432, 91 8.Ct. at 854,

policy. As articulated by the Ninth Cireuit Couz_'t of Appesls in Wambheim v.

J.C.Penney Company, Ine.,

[tlhe standard applied in section 703(aX2) . cases is business
necessity, see Gri » 401 U.S, at 431, 91 S.Ct. at 853, manifest
relationship to the employment, see Connecticut v, Teal, 102
S.Ct. at 2531, or necessity for the efficient cperation of the
business. See Peters v, Lieuallen, 693 F.2d 968, 959 (9th Cir.
1982). Because none 3 these measures js particularly applic-
able to the section 703(aX1) employment (compensation) case,
we adopt the standard articulated in Bonilla; (Defendant) must
"demonstrate that legitimate angd overriding business consider-

ations provide justification,n Bonilla, 697 F.2d at 1303,

-]12
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Wambheim, No, 82-4104, slip.op. at 2234, _

In accessing the viability of the Defendahts business justifications jn a
section 703(a)() case, this court is obliged to balance said considerations against the
countervailing nationa] interest in eliminating employment diserimination, See
M, €97 F.2d at 1303, quoting Griggs, 401 U.s. at 430, Only' if Defendant's
business Jjustification overrides this national interest will the defense be considered

sufficient. The Supreme Court has admonished that under Title VI, "practices,

employment practices,” Griggs, 401 U.S. at 430.
Assuming Defendant's could carry the burden of justifying its ¢ompensation

System, the Plaintiff's could still prevail by showing that the Practice was used as a

pretext for diserimination. Connecticut v.Teal, 102 S.Ct.at 2531; Wambheim, No. 82-
4104 slip op. at 2234. Evidence that the defense was a pretext might include proof of
past intentional discrimination, or proof that an alternative practice would serve the
Defendant's legitimate interests with Jess disparate impaet, Id. at 2234; see also

Contreras v, City of Los Angeles, 656 F.2d 1267 (9th Cir. 1981).

derance of the evidence, g prima facie case of diserimination.

-] 3~
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made without any direct proof of discriminatory motivation," Gay v. Waiters Dairy

Lunchmen's Union, 694 F.24 531, 546 (9th Cir., 1982). A Plaintifs may make such g

‘showing with g combination ofwdirect, circumstantial ‘ang Statistical evidence of

diserimination, [t is now well Settled that proof of the four MeDonnell Douglas

the Plaintiff's statistical proof i3 "bolsteregr by other cireum-

stamgial. evidence _of diserimination bringing "the eold numbers

gf»g;r.ln:;nlgslge.to life," Teamsters, Supra, 43] U.S. at 339, 97
Gay, 694 F.2d at 553,

Circumstantial evidence which courts have found probative of intentional
discrimii'iation, includes the following: the historical context out of whieh the
challenged practices arise; obstacles confronting ap;ilicants and/or employees; sub-
jective employment practices utilized by the Defendant resulting in g pattern
disfavoring females; the foreseeable adver.se impaet of those practices; the increase

in pay to the Plaintiffs since filing of the instant suit; discriminatory treatment in

other areas of employment; and, perhaps most telling, recognition of disparate

izj?a_tment by responsible Sstate officials, The Burdine Court explain.ed that the

~14~
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t must entep Judgment fop the Plaintifr
t remains in the case,

19 urden of production on the defendant
multaneously to meet the plaintiffis Prima facije

20 nting a legitimate Feason for the 8ction and to
Ctual jssye with sufficient clarity so that the

21 inti il have a full and fajp opportunity to demonstrate
sufficiency of ‘the defendant's evidence should be

22 € extent to which it fulfills these functions,

23 It is critiea] to note that the burden of Persuasion peyer shifts from

24 s at 253,

25 All that shifts o the Defendant is the burden of Production, Identifying

26 this burden as aq "interrpediate burden,f’ the Burdine Court emphasised that" "the

<15-
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fi

employer need only to produce admissible evidence whjeh would allow the trier of
faet rationally to coneclude that the employment decision hagd not been motivated by

discrimin&tory animus,” Id, at 257, Limiting the Defendant's evidentiary obligation

trier of the fact on the issue of whether the defendant's
explanation is Pretextual, Indeed, there may be some cases
where the palintiff's [sie.] initial evidence combined with
effective eross examination of the defendant, wil suffice to
discredit the defendant's expalnation [sic.),

Id, at 255, nl0. The Ninth Cireuijt recently instrueted, "lalt the close of the

discriminated 8gainst Plaintiff on the basis of (sex),n Wall v. Nationa]. R.R.Passenger

Corp., No. 82-5260, slip.op. 3903, 3905 (9th cjp, Aug. 16, 1983)

10. - Federa) Distriet Courts. have«jurisdiction-“under Title VI to fashion an:

-

-16-
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practice charged in the complaint, the Court may enjoin the
respondent from engaging in such unlawfu] employment prac-
tice, and order such affirmative action as may be appropriate. .

Title 42 U.S.C. § 2000e-5(g),
IV. FINDINGS OF FACT
AND
CONCLUSIONS OF LAW

included, and others developed by the Court. All were Systematically checked
against the record., The Court has also read the cases cited by either party as possble
authority ¢oncerning any issue in the case. Based upon a complete and exhaustive
examination of the controlling law, briefs and arguments of counsel, and upon g
Preponderance of the evidence found credible and the reasonable inferences drawn -
therefrom, the Court now makes the following:

FINDINGS OF FacT

of Nbvember 20, 1980, or anytime thereafter,

2. Defendants include the State of Washington, its agencies and instity-
tions, its legislature, and individuals in their offieia] eapacities for the State of
Washington. (Defendant's prr #1).

3. The Plaintiff's fileq timely charges with the EEOC §n September 18,
1981, .The EEOC took no action on Plaintiffs charges. Op April 23, 1982, the United

States Department of Justice issued Notices of Right to Sue to Plaintiffs. Plaintiffs. ‘




filed their eomplaint herein on July 20, 1983,

4. The State of Washington operates two Civi] Service Systems. The

Ployees at the institutions of higher education Pursuant to Wash.Rev,Code § 28B.16,
The State Personne] Board (SPB), and Department of Personne] (DOP) have juris-
diction over all classified employees gt the State agencies pursuant to

Wash.Rev.Code § 41.0s.

basis of age, race, ereed, color,
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16. The 1974 willis Feport stated that:

The eonclusion eap be drawn that, baseq on the Mmeasured job
12] eclassifieati

17.  The 1974 Feport also foung that the degree of .discrimination in-

- 125% bf women's P&y. For jobs evaluated gt 450 points, ments bay was 135% of
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18, In December 1874, Governor Evens held g press conference, gt which
time he stated: A

We found that there is, indeed, g genera] relationship which
results in an average of about twenty percent less for women
than for males doing equivalent Jobs ... I think that steps ought
to be taken to rectify the imbalance which does exist ... There
are two basic lines, One follows the practice for those
Positions filled primarily by males. The other by women, ‘You
can see the disparity whieh does exist..,

(Plaintiffis Exhibit #41-0)

18. By memorandum of April 9, 1975, Diréctors Nord ang Seyan provided

eliminating diserimination by increasing the salary for ap classifications with a given

number of points to the average salary of the male classification with that number of

job evaluation points. The Update showed that the cost of equalizing salaries for jobs

predominately female jobs ag for Predominately mele Jobs. (Plaintirps Exhibit #5,
Testimony of Leonard Nord),

20.  In 1976, Willis & Associates were retained by the Defendants to do an
update of the 1974 wage diserimination study. The express purpese of the study,

pursuant to g decision by Governor Evans, was to "establish g program leading to

implementation of the CGomparable worth Study completed in September 1974."

(Plaintiff's Exhibit #3, p,y), , )

2l. The uUpdate also evaluated 85 additi
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working conditibns. The total of the value of these foyur components constituted the
final point value for the Class, (Joint Exhibit #4),

23. In December 1976, just prior to completing his thirg term, Governor
Evans included 8 $7 million budget apprepriation to
compar;'able worth. (Plaintiff's Exhibit #41 BB). The same

Board adopted a resolution stating that:

worth. (Testimony of Joseph Taller),

25. In her Message to the Legislature of January 15, 1980, Governor Dixy
Lee Ray said, m, . -That survey revealed an average salary differenee of 20 percent,
favoring men over women for work of similar complexity and valye, Because of the
cost of bringing women's salaries Up to men's, the only thing that we .
iﬁelude the Governor with the Legislature in this . . .have done about that 1974 study,
was to have it up-dated [sicl. The update i'evealed that since salary increases have

been established on & percentage basis, the inequality £8p between men's ang women's

one action. But, the cost of perpetuating

unfairness, within State government itself, is too great to put off any longer. . .."

(Plaintiff's Exhibit #186, p.7).

26. In 1977, the State legislature amended the State compensation

-29-.
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27.

since 1977.

28. Quire this Coypt to make jts OWn subjectijve

8ssessment as to "comparable worth" as to the Jjobs at issye in thi

28,

AAAA).

the ecomparaple worth
range, as shown by the 1982 Supplem entary salary Schedule,

The salary increase is not
Payable unti] July 1984,

and Ch.76 §13s),
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not later than June 30, 1993,

32. The total number of job classifications that have been evaluated as of

1982 is 284. There are other classifications that are included in Plaintiff's Class

33.  There are approximately 15,500 employees who are included within
the Plaintiffs Class Action, AQ of the individua} Plaintiffs within the Class have not

been identified at this time.

34. In addition to testimony ang documentary evidence Plaintiffs sup-

36. The wage system in the State of Washington hag a disparate impac.;t
on predomz’nateiy female job classifications. Severa] comparable worth Studies, since

1974, found a 20% disparity in salary between predominately male and predominately

(Testimony of Dr, Stephan Michelson),

- 37.  Defendant failed to produce credible, admissible evidence demon-
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employment diserimination,

38. Implementation and perpetuation of the present wage system in the
State of Washington results in intentional, unfavorable treatment 6[ employees in
predominately female job classi_ﬁcations. Credible, admissible, statistical evidence,

bolstered by relevant eirecumstantial evidence, supports this finding of disparate

treatment,

intent, includes the historieal context out of which the challenged failure-to—pay

arose (FF #10, Supra, fn.ll, infra); obstacles that confronted employees in the

40. Defenéant faﬂgd to produce credible, admissible evidence raising a
genuine issue of fact as to whether it discriminated ageinst the Plaintiffs herein.
What evidence Defendant did introduce did not rebut the Plaintiff's prima facie
showing of disparate treatment, nor did Defendant's evidence frame the factual issue
with sufficient clarity so that the Plaintiff would have e full and fajr opportunity to
demonstrate pretext.

4. Al job classific;ations which were 70% or more female as of No-

vember 20, 1980, or anytime thereafter, are within the Class definition and all
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Specifically, that evidence was as follows:

a. that there is unemployment and a Fécession in the State of

diminished, (Testimony of Mr, Joseph Taller; Exhibits
JJ,KK,LL).

c. that other demands op the State treasury prevent full and

complete implementation of comparabje worth, (Defendant

PFF Nos. 12-19).

d. that Art.8, §4 of the Washington State Constitution prohibits
defieit Spending. (Defendant PFF #12).

e. that the cost of full ang complete implementation of eom-"’

B. CONCLUSIONS oF LAW

L This Court has jurisdiction in this mattep under Title 28 U.S.C. §1331
and Title 42 U.5.C. §2000 et seq.
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time.

9. Under the disparate impact theory, the objective facially neutral

Practice is Defendant's system of compensation,

10, The Defendant's System of Compensation has g disparate impaet upon

Civil Rights Aet of 1964, as amended March 24,1972, Title 42 Us.C. § 2000e, et seq.
L. The Defendant has failgd to demonstrate o legitimate ang overriding
business eonsideration Justifying diserimination,

12.  The Defendant's implementation and perpetuation of the present

employees in predominately female job classifications in violation of Title VI of the

'Civil Rights At of 1964, as amended Marop, 24,1972, Title 42 U.s.C, § 2000, et seq,

-27-
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application of Subjective Standards which have g disparate impact on predominately
female Jjobs; (4) admissions by present and formgr State officjals that wages paid to

employees in predominately female jobs are discriminatory; and, {e) the Defendant's

19 17.  The cost of correeting sex-bas
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20. Defendants have not produced evidence of good faith in failing to pay
Plaintiffs their evaluated worth. |

2. Plaintiffs are entitled to Declaratory Judgment.

22. Plaintiffs are entitled fo injunctive relief against the continuation
and repetition of the acts or econduct declared by these Conclusions of Law to be in
violation of Plaintiff's r'ight.s under Title VI.

23. Al individual Class members are entitled to back pay for work
performed within the confines of the Class definition a.t any time since September 16,
1979,

24, Defendant has not evaluated all of the job classifications that involve
Plaintiff's Class herein.-

25. The individual members of Plaintiff's Class, who are entitled to back
pay, have not been identified at this time.

26. Defendant should evaluate all relevant job classifieations and identify
ell persons entitled to back pay. ‘

27. This Court should retain continuing jurisdiction of this case to grant
such further relief as may be found by the Court to be appropriate, and to assure
compliance with the Declaratory Judgment and Decree entered herein.

DECISION

Th;’s is a case of first impression insofar as it concerns the implementation
of a comparable worth compensation, system. Ho.wever, it is more accurately
characterized as a straight forward "failure to pay"'case, remarkedly analogous to

the recently decided County of Washington v. Gunther case. The Plaintiffs herein are

challenging ;‘.he State of Washington's failure to rectify an acknowledged disparity in
pay between predominately female and predominately male job classifications by

compensating the predominately female job employees in accordance with their

-29.
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evaluated worth, as determined by the State./g

provisions of Title vII. The central foeys of the inquiry, in a case such as this, is
always whether the employer is treating ". | .some people less favorably than others
because of thejp race, color, religion, sex or national origin." International

- \

Brotherhood of Teamsters v, U.S., 431 U.8, at 335 n.15. See also Furneo Construetion

" Compeny v, Waters, 438 U.s. 56,P7, 98 S.Ct. 2943, 57 L.Ed.2d 957 (1978). It is now a

well established legal principle that n, , Practices, procedures or tests neutral on

Duke Power Co., 401 U.S. at 430,

The record in this case shows, by a preponderance of the evidence, that the
State of Washington historically engaged in employment diserimination on the basis
of s4.=.'x;/2 that the discriminatory practices eontinued after the Mareh 24, 1972
amendment to Title VII;/-I-g and that the discrirninatory Ppractices are continuing at
the present tirne./l-3 In fact, there is no credible evidence in the record that would
Support a finding that the State's practices and procedures were based on any factor
other than sex,

In response to at least fmfr (4) years of dialogue among senjor State
officials, including the then Governor of the State of Washington, Dan Evans, the
Washington State Legislature passed ;egislation, subsequently codified as Wash.Rev.
Code .SS 41.06.160 (5) and 28B.16.110. This legislation ins_tructed the DOP and the HEPB .
to furnish a supplemental comparable worth salary schedule in addition to the recom-

Mmended salary schedule. This legislation was adopted for the express purpose of

-30-
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comparable worth scheme,/l—4 and even then, the implementatiop effort was hothing

more than a token &ppropriation of $).3 million (none of which has been paid at the

bresent time) and g ten (10) year remedia] plan,
After carefy review of the record herein, this Court cannot reach any

conclusion other than the State of Washington hes, and i continuing to maintain g

impact, and disparate treatment, requires formulation of Femedy, However, Title
VI is not "Automatic" @s to remedy, A court that finds unlawful discrimination ", .
-May enjoin the [diserimination] * - -8nd order sueh affirmative action as may be
appropriate, , . . with or without back. pay .. .or aﬁy other equitaple relief as the

eourt deems appropriate,” Title 42 U.s.C, § 2000e-5(g) (197 ed., Supp.IV), Because

the choice of remedy is left to the discretion of the distriet courts, "However, such

discretionary choices are not left to a court's 'inclination, but to jts judgment; angd its

judgment is to be guided by sound legal Principles.! United States V. Burr, 25-F.Cas.

-3]-
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No. 14, 69 24, pp. 30,35 (CC va. 1807) (Marshall, C.J.)." Albemarle Paper Co'mpany v.

Moody, 422 U.s. 405, 416, 95 s.Ct. 2362, 2371, 45 L.Ed.24d 280 (1875). Equitable
remedies fashioned by the court may be flexible, but th.ey still must be founded on
principle. "Important national goals would be frustrated by a regime of discretion
that ‘produceld] different results for breaches of duty in situations that cannot be

differentiated in policy.! Moragne v. States ‘VIarine'Lines, 398 U.S. 375, 4035, 90 S.Ct.

1772, 1790, 26 L.Ed.2d 339 (1870).n Albemarle, 422 U.S. at 417, 95 S.Ct, at 2371

The Albemarle court went on to State,

The District Court'sy decision must therefore be measured
against the purposes which inform Title VO, As the Court
observed in Griges v, Duke Power Co., 401 U.S., at 429-430, 91
S.Ct., at 853, the primary objective was a prophylactic one:

"It was to achieve equality of employment oppor- .

tunities and remove barriers that have operated in

the past to favor an identifiable group of white

employees over other employees,"
Albemarle, 422 U.S. at 417, 95 S.Ct. at 2371 Sound legal principles dictate that
removal of the diseriminatory "barriers” requires, at the very least, injunctive relief,

The Defendant, State of Washington, has set forth a number of reasoﬁs

injunetive relief should not be formulated and enforced by this Court: (1) the
tremendous costs involved; (2) lack of revenue because of the depressed economy
Nationally, and more particularly in the State of Washington, (i.e., high unemploy-
ment and recession in the forest industry which provides much of the State tax
revenues); (3) prior State revenue commitments to education, prisons, and social
services; (4) the State Constitutions mandated balanced budget; (5) disruption in the
State's work force, and of the State's compensation scheme; (6) the State Legislature )

has already initiated a remedy which will eliminate the sex diserimination by no later

than 1993; and (7) the Tenth Amendment to the United States Constitution. This |

Court finds that. Defendant's -Feasons are without merit- and unpersuasive, for the™ |

-39-
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following reasons:

First, Title VO does hot contain ", , g cost~justification defense com-
parable to the affirmative defense available in a price discrimination suit. (footnote
omitted) . . .neither Congress nor the Courts have Frecognized sueh g defense under

Title VI. (footnote omitted)." Los Angeles Dept. of Water and Power V. Manhart,

435 U.s. 702, 716-17, 98 S.Ct. 1370, 1379-1380, 55 L.Ed.2d 657 (1978).
‘Second, Defendant's shortage of revenue, prior revenue commitments, and
constitutionany mandated balanced budget defenses, Eannot withstand the evidence

broduced at trial herein, It was uncontroverted that in the 1976-77 biennium the

with arguments that sound in equity./ZZ
Third, any disruption full implementation of the proposed injunctive relief -
would effect, is g direct result of the diserimination Defendant ereated and has
maintained. Sound Feasoning dictates that in any cause-effect analysis one eannot be
hea;d to argue the effect is the'evﬂ to be eradicated. |
Fburth, the belated May 1983 appropriation did not purport to eliminate

dism-imination./l—8 At best, it indicated g change in attitude by the Defendant. As

- « .the Distriet Court and the Court of Appeals found upon
substantial evidence that the company had engaged in g course
of discrimination that continued well after the effective date
of Title VII. The company's later changes in its hiring and
promotion policies eould be of little comfort to the vietims of
the earlier post-Act discrimination, and could not erase its
previous illegal eonduct or its obligation to afford relief to
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1” those who suffered because of it. (‘f. Albemarle Pa er Co. v.
_ Moody, 422 U.S. at 413423, 95 8.7, at 23659-2374. (Tootnote

2 omitted).

3 Teamsters, 431 U.S. at 341-342, 97 5.Ct, gt 1857-1858,

4 Further, were the Court to adopt the May 1983 act of the Washington

5 legislature as the injunctive remedy herein, this Court would be endorsing g

6 compensation plan that works & grave injustice to the discriminatees, Title vo

7 remedies are Dow. The Courts have learned well the lesson taught by Brown v. Board

8 of Education of Topeka, Kansas, 349 U.S. 294, 75 S.Ct. 753 (1955), and its progeny.,

9 “Injunctive orders couched in term’s of "with all deliberate Speed” result in non-action,
10 This Court sees no credible distinction between endorsing e remedy to be phased in
11 over a ten (10) year period and an injunction ordering compliance "with all deliberate
12 Speed.”
13 It is time, right now for a remedy. Defendant's preoccupation with jts
14 budget constraints pales when compared with the invidiousness of the impact ongoing
15 diserimination has upon the Plaintiffs herein.
16 : Finally, Defendants argue that any remedy fashioned by this court oraering'
17 the State to pay tr;e Plaintiff's their evaluated worth, today, would be in violation of

‘18 the Tenth Amendment to the United States Constitution, Defendant's pesition is
18 ineongruous, in that, while contending there is no sex diserimination in employment in.
20 the State of ‘4,’ashingtcn,/x—9 they then argue that the May 1983 Act of the IegislatureA
21 is the only remedy this Court ecan order. The Court takes this ﬁovel position to mean
22 - that even though sex diserimination in émployment is prohibited by Title VII, which
23 withstood constitutiona] serutiny, nevertheless the Tenth Amendment prevents the
24 Federal Courts from fashioning and enforcing an appropriate remedy against the
25 State. .Any remedy, other than that provided by the State, would be unconstitd.:‘.ional.
26 There is nothing in the legislative history of Title vi that would ‘indicate that the
-  34-
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Federal Courts, after finding sex diserimination in employment, eoyld not then

fashion a remedy to eliminate the diserimination. This Court is certain that when

Amendment, |

"The Albemarle court addressed, at length, the Jropriety of back pay in
Title v employment diserimination cases. This Court's decision of whether to award
back pay must "be Mmeasured against the purposes which inform Title VII."/g The
primary objective, as set forth above, "was g prophylactic one.”

It is also the purpose of -Title VII to make persons whole for
injuries suffered on account of unlawfu] employment diserimi-
nation. ., ..Title VI deals with legal injuries of an economic
character oceasioned by racial or other antiminority diserimj-
nation. The terms "eomplete justice", and "necessary reliefn
have acquired a elear meaning in such circumstances, Where
[sex] diserimination is concerned," the [distriet] eourt has not

far as possible eliminate the discriminatory effects of the past
as well as bar like diserimination in the future,” Louisiana v.
U.S., 380 U.s. 145, 154, 85 s.Ct. 817, 822, 13 L.Ed.23 709 (1963),
And where a legel injury is of an economie character,
"[tlhe general rule is, that when a wrong has been
done, and the law gives a remedy, the compensation
shall be equal to the injury. The latter is the
Standard by which the former is to be measured,

in the situation he would have occupied if the wrong
had not been committed." Wicker v, Hoppock, 6

The "make whole" purpose of Title VII is made evident by the
legislative history,

p ‘ 22
Albemarle, 422 U.S. at 418-419, 95 5.Ct. at 2372742

Heving found unlawful diserimination herein, this ecourt is constrained by

-35-
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Albemarle to analyze the bropricly of huck buy consonunt wiyy, the twin Stututory
objectives of Title vi (i.e., eradicating diserimination throughout the €conomy and
making diseriminatees whole),

Albemar]e established g threshold anp €mployer must clear before ever jt
will be heard to rebut the presumption in favor of back pay./ﬂ The District Court in
Albemarle denied back Pay, In part, because tt?e Cqurt found 'that the employers

breach of 'Title VI had not been in "pad feith." The Supreme Court held "[t] his is not

‘& sufficient reason for denying back pay.n Albemarle, 429 U.S. at 422, 95 5.Ct. at

2374. The Court then articulated the threshold as follows:

legality - he ¢an meke no clajms whatsoever op the Chancellop’s
conscience, But, under Title VII, the Mere absence of bad faith
simply opens the door to equity; it does not depress the scales
in the employers favor,

Id. {emphasis in original),

Angeles Dept. of Water and Power v, Manhart, 435 U.S. 702, g8 S.Ct. 1370, 55 L.Ed.2d

657 (1978), and Arizona Goverm’ng Committee, Ete, v. Norris, “U.S.~, 103 s.Ct.

3492 (1983), have denied back pay awards, However, both Msnhart ang Norris cleared
the Albemarle threshoid ang left it intaet,
The evidence in the instant case is clear that the State knew that Title v,

a5 amended on March 24, 1972, prohibited states from engaging in sex diserimination




submission to the legislature of comparable worth studies that the State knew its

employees would be entitled to pay commensurale ‘with their evaluated worth, Any
other conclusion defies reason. It would then follow that the ecnnomie consequences
of comparable worth were predictable and foreseceable by the State. The State
cannot be heard at this late date to argue they were surprised, confused or misled as
to the legality of its actions and subsequent failure to pay.

"There is little doubt that had the State produced evidence that the
unl'awfﬁl discrimination was other than in "bad faxth" the Manhart and Norris
declsxons would have persuaded this court that back pay would not have been an
approprxate remedy. The devastating cost to a Defendant who did not act in bad
falth would then, and only then, become relevant. However, the record herein does
not lend.itself to a finding that the State was acting in good faith by not paying
Plaintiff's their eva]uated worth. Rather, the persistent and 1ntransxgent conduect of
Defendant in refusing to pay Plaintiffs mdxcates "bad faith." The principles set forth

in Menhart and Norris are not applicable.

‘ This Court finds that the State had knowledge of the sex discrimination in
employment before and after the March 24, 1972 amendment to Title VII; that the
ev1dence shows the discrimination is pervasive and intentional and js still being
practlced by the State; and that the State is adhering to a practice of sex
diserimination in violation of the terms of Title vII with fuil knowledge of, and
indifference to, its effect upon the Plaintiffs.

Plaintiffs are entitled to declar&tory judgment, injunctive relief, and back
P&Y, together with any other relief that may be just and equitable herein.

DECLARATORY JUDGMENT AND DECREE

This Judgment and Decree is based upon the Established Basie Facts and

Law, Findings of Fact, Conclusions of Law, and Decision of the Court heretofore

ey
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enlered in thiy cuse, all of w

though se

hich by this refercnee pre hereby minde 4 part hereof gg
t forth in fy)) herein, now, therefore it jg

female a5 of November 20, 1980, or anytime thereafter, it is further

11 ORDERED that the Plaintiffs, as individual members of the Class, are

. 12 entitled to baek pay, commencing from September 18, 1979, it is further ‘
13 ORDERED that in addition to paei Pay, Plaintiffs are entitjeq 1 all fringe
14 benefits, Interim earnings

's fees will be decided at g later time,
: ™
DONE at Tacoma, Washington, on this Z i day of December, 1983,
24
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The individuals who filed charges with the EEOC are the same individuals
who were named in the complaint, filed in this Court on July 20, 1982,
seeking to represent the class. The individuals are: Ms. Willie Mae Willis,
Mr. Milton Tedrow, Ms. Gail Spaeth, Ms. Penney-Comstock Rowland, Ms.
Lauren McNiece, Ms. Peggy llolmes, Ms. Exa T. Emerson, Ms., Helen
Castrilli, and Ms. Louise Peterson.

The November 20, 1980 date was derived by counting back 300 days from

" the September 16, 198] date when the class representatives (see Footnote 1)

filed charges with the EEOC. Williams v. Owens-1llinois, Ine., 665 F.2d
918, 923, n.2 (9th Cir. 1982). .

See Footnote 1, supra.

This quotation is taken from the charges filed by AFSCME and WFSE-
AFSCME Council 28. The wording of the charges filed by the individual
Plaintiffs is similar, varying according to the job held by the individuals,

Usery, Hodel, and EEOC v. Wyoming, involved challenges to "eongressional
commerce power legislation." That such legislation is distinguishable from
"eongressional § 5 of the Fourteenth Amendment po..er legislation,” such
as Title VII, is clear from the following excerpt from Fodel:

National League of Cities expressly left open the question
"whether different results might obtain if congress seeks to
affect integral operations of state governments by exercising
authority granted it under other sections of the Constitution
such as the spending power, Art.d, §.8, cl.l, or § 5 of the
Fourteenth Amendment," 426 U.S. at 852, n.17, 96 S.Ct., at
2474, n.l7. In Fitzpatrick v. Bitzer, 427 U.S. 445, 96 S.Ct.
2666, 49 L.Ed.2d 614 (1976), the Court upheld Congress' power
under § 5 of the Fourteenth Amendment to authorize private
damages actions against state governments for discrimination
in employment. The Court explained that because the Amend-
ment was adopted with the specific purpose of limiting state
sutonomy, constitutional principles of federalism do not re-
strict congressional power to invade state autonomy when
Congress legislates under § 5 of the Fourteenth Amendment.
Id., at 452-456, 96 S.Ct., at 2669-2671. . .. i

Hodel, 452 U.S. at 287, n.28, 101 S.Ct. at 2366, n.28.

.ﬁ/

The Three-prong test is as follows:

(1)  The complaint "touches a sensitive area of social policy upon
which the federal courts ought not to enter unless no alter~
native to its adjudication is open." .

-30-




(2) "Sueh constitutionnl adjudieation plainly can be avoided if a
definitive ralingr on the staeo issne would terminate the eon-
troversy ™

(3)  The possibie determinative issue of state law is doubtfy],

Badham, at 4730.

The three-prong test, set forth in Footnote § is eonjunctive, as opposed to
disjunctive, Accordingly, failure of iy one prong compels a court's denial
of a motion to abstain, .

- Arizona Governing Committee, Ete. v. Norris, UsS._ ,103s.ct. 3492
{19837. T

There have been four (4) "Comparable Worth™ studies conducted by the
Department of Persongel and the Higher Edueation Personnel Board - the
original Study in 1974, and update studies in 1976, 1978 and 1980,

Using trained evaluation committees, the same point-factor evaluation
System was used in each Study. Each job class was assessed using the
: following four evaluation eo mponents:

(1) Knowledge and Skilis
Job Knowledge
Interpersonal Com munications Skills
Coordinating Skills

(2) Mental Demands
Independent Judgment .
Decision making, problem solving Requirements

(3)  Accountability
Freedom to Take Action
Nature of the Job's Impaet
Size of the Job's Impact

(4)  Working Conditions
Physical Efforts
Hazards )
Discomfort Environmenta) Conditions

The total of the value of these four components constituted the final point
value of the class,

See Footnote 9, supra.

In 1888 one Nevada M. Bloomer filed a lawsuit in the Distriet Court at
Spokane Falls, Washington. Bloomer V. Todd, Et. Al., 3 Wesh.Terr. 599
(1888). She was suing certain Judges of election who were conducting the
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I/

16/
17/

18/
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for fraudently, maliciously and without sulficient -CRuse, and with intent to
injure her, refusing to receive her ballot. The Distriet Court sustained
Defendant's demurrer to the ecompluint. “The Supreme Coupt of the
Territory of Washington, on August 14, 1988, affirmed the District Court,

The only issue in the case was whether females were qualified electors
under the laws of Washington Territory? One of the admitted facts was
"the Plaintiff is g woman." Id., at 611. Mr. Chief Justice Jones delivered
the opinion of the Court. In_renching his conelusion, the learned Chief
Judge stated: "In 1852, when this act Was passed, the word 'eitizen' was
used as a qualification for voting and holding office, and, in our judgment,
the word then meant and still signifies male citizenship, and must be so
construed.” 1d., at 623, (Langford, J., and Allyn, J. concurred.)

In view of the foregoing it is apparent that diserimination against women
was lawful in Washington Territory. In fact, diserimination was lawful in
the State of Washington until 1971 when the State's Civil Rights Law was
amended to prohibit sex diserimination,

practices and concepts of sex diserimination so rampant in this country,
"...That all men are created equal; That they are endowed by their
creator with certain inalienabje rights; That among these are Life, Liberty,
and the Pursuit of Happiness." The female gender is conspicuously absent
in the Declaration of Independence.l,\

FF Nos. 12, 13, 16, 18, 24, and 25. -
FF Nos. 27, 30, 31, 35, 36, and 38.

Wash.Laws 1583, Ist Ex.Sess., Ch.75 and Ch.76 §135.
FF No. 24.

FF Nos. 18 and 25.

The Defendant argues that it js ironie that the State of Washington was the
first in the nation to consider and adopt ‘the comparable worth rating
System, and now is the first to.be penalized with a devastating court ruling.
This court is of the opinion that it is indeed ironje and tragic that the State
of Washington is in the eighth decade of the Twentieth Century attempting
to use the American legal system to sanction, uphold and perpetuate sex
bias. Defendants are struggling to naintain attitudes and concepts that
are no longer acceptable under the provisions of Title VII.

Wash.Laws 1983, Ist Ex.Sess., Ch.7s.

The State's own studies show -sex diserimination. No matter what Defen-

i
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20/
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23/

dent elects to eall it - disparity, pay equity or whatever, the only effeet is
sex discrimination. What other logical reason can there be for
the Defendants adoption of the "ecomparable worth" theory of compen-
sation.

1872 Amendment, Subsec.(s). Pub.L.92-261, § 2(1).

underlying the passage of Title VII by the Congress of the United States in
Lynn v. Regents of the University of California, 656 F.2d 1337, (9th Cir.

‘While we might not have made the statement in the text which

accompanies this note & number of years ago, today its truth
seems self-evident. The history of our nation reflects the
evolution of our understanding of the natyre of man (in the
generic sense of the word) and the legitimate aspirations and
rights of the individual. Attitudes which seemed benign at one
time are now understood to be diseriminatory, Compare Brown
v. Board of Education of Topeka, 347 U.S. 483, 74 S.Ct. 686, 98
L.Ed. 873 (1954) with Plessy v Ter son, 163 U.S. 537, 16 S.Ct.
138, 41 L.Ed. 256 (1895). The beliefs that women st.ould not
have the right to vole, to practice law, or serve on the United
States Supreme Court, were once reflective of the majority
view, and the law. We now understand somewhat belatedly,
that these concepts reflect a diseriminatory attitude. Today
&ny person is free to hold to such concepts, but such concepts

ment covered by Title VOI. Other concepts reflect a diserimi-
natory attitude more subtly; the subtlety does not, however,
make the impact less significant or less unlawful. It serves only
to make the court's task of serutinizing attitudes end motiva-
tion, in order to determine the true reason for employment
decisions, more exacting. We are saying only what Title VI
commands: when Plaintiffs establish that decisions regarding
academic employment are motivated by diseriminatory atti-
tudes relating to race or SeX, or are rooted in conecepts which
reflect such diseriminatory attitudes, however subtly, courts
are obligated to afford the relief provided by Title V.

Although the Albemarle decision involved Negro claimants- contesting
employment discrimination, this Court Can see no realistic distinction
between discrimination on the ‘basis of race or sex. The results are just as
invidious and devastating. There is nothing in Title VI that distinguishes
between race and sex in the employment discriminatjon context,

A finding of a violation of Title V[ presumptively entitles the victims of

, . discrimination to back pay and other appropriate equitable peljef.

Albemarle Paper Co., supra; Franks v. Bowman Transportation Co., 495
F.2d 398 (5th Cir. 1974), revid 'on other rounds, 424 U.S. 747 (IS76). This
presumption is justified by both the deterrent and "make-whole" purpases

- -42-
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at the core of Title vI1. Albemarle,

FF Nos. 18 and 25.

Plaintiffs Exhibit 110,
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IN THE UNITED STATES DISTRICT COURT oz
FOR THE WESTERN DISTRICT OF WASHIN GTON

AT TACOMA
AMERICAN FEDERATION OF STATE, )
COUNTY, AND MUNICIPAL
EMPLOYEES, et al., ) NO. C82-465T
Plaintiffs, )
~yg- )
STATE OF WASHINGTON, et al., ) INJUNCTION

Defendants, )

L1
—

Following a trial on the merits of the above captioned case, this Court
found Established Basie Facts and Law, and issued Findings of Faet, Conclusions of

Law, Decision, and Declaratory Judgment and Decree, to the effect that Defendant

had diseriminated against Plaintiffs on the basis of their sex in violation of Title VI -

of the Civil Rights Act of 1964, as amended March 24, 1972, Title 42 U.S.C. § 2000e,
et seq. On the basjs of said Declaratory Judgment and Decree, Plaintiffs are entitlea
to injunetive and affirmative relief against the Defendant, its officers, agents,
members, employees, successors and all persons in econcert or participation with
them.

Both parties have submitted motions and briefs and have made oral
argument to the Court concerning genex:al and speciffc questions and problems which
will or may arise as the Courts decision is imple'mentéd.

The Court is convinced that the decision must pe fully implemented as
rapidly and orderly as is practicable under the circumstances, In order to facilitate
that implementation, it is necessary and desirable to define with some specificity the

obligations of the defendant under the decision. . The Court is aware that there might
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be certain problems and cireumstances which & Court of equity must heed.

The Court will eppoint a special master ‘to assist it in resolving future
matters which arise under the decision and in implementing it.

It is not intended that anything in this injunction shall be construed to limit
or qualify in any manﬁer the decision herein, or the rights of the pgrties under the
decision. Now, therefore, it is hereby

"ORDERED that:

1. Defendant, State of Washington, shall forthwith cease and desist any
and all actions which would maintain or perpetuate their sex diseriminatory practices
as to the compensation of Plaintiffs in this matter.

2. Defendant, State of Washington, shall forthwith pay each and every
individual Plaintiff herein, the amount of compensation that they are entitled to
receive as evaluated under Defendant's "eomparable worth” plan as adopted in May
1983.

3. Defendant shall forthwith conduct additional class evaluations within
the Department of Personnel (DOP) and High Education Personnel Board (HEPB), and
shall provide the Court with a full and éomplete list of each and every individual
employee that is entitled to relief in this litigation.

4 Defendant, State of Washington, shall not harass, retaliate against, or
otherwise discrimina';e against any of the individual or representative Plaintiffs in
this litigation. | |

5. Defegdant, State of Washington, shall not harass, retaliate against, or
otherwise diseriminate against é.ny person who obtains any relief by virtue of, or as a
result of, this litigation. |

6.  This Court shall retain jurisdiction of this case for the purpose of

implementatlon and enforcement of this Order, ineluding, but not by way of
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limitation, the issuance of such additional orders as may be necessary and as the
interest of justice may require, to insure that no acts of diserimination on the basis
of sex, as to the terms and payrﬁent of compensation, shall be committed against any
of the cleimants awarded relief in this case, in their enjoyment of that relief, who
ere now or who may hereinafter become employees of the State of W ashington.

7.  After final judgment and after all of the appropriate relief for the
claimants has been granted, and implemented in the case, either party heretov may

move the Court to terminate its continued jurisdiction,

-DATED this l g R day of Eecember, 1983, at Tacoma, Washington

UNITED{YATES DISTRICT Co JUDGE
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IN THE UNITED STATES DISTRICT COURT . U7
FOR THE WESTERN DISTRICT OF WASHINGTON
AT TACOMA -
AMERICAN FEDERATION OF STATE, )
COUNTY, AND MUNICIPAL
EMPLOYEES, et al., ) NO. C82-465T
Plaintiffs, )
-yS=- )
STATE OF WASHINGTON, et al., ) ORDER APPOINTING

SPECIAL MASTER

Defendants. )

Because of the eomplexity and scope of this litigation and orders entered
therein, the Court finds it imperative to appoint a Special Master to monitor
compliance with, and implementation of the orders issued by the Court in this case. In
meking this appointment, the Court is exercising its inherent authority as a Court of
Equity to provide itself with appropriate instruments required for the performance of
its duties. It is therefore

- ORDERED that EDWARD M. LANE is hereby appointed by this Court, as
Special Master empowered to rﬁonitor compliance with and implementation of the
relief ordereﬁ in this case. The master shall also advise and assist Defendants to the
fullest extent possiblie.

L In ordér to carry out his duties:

(a) The Master shall have unlimited access to any facilities, or
buildings, in Olympia, Washington and at such other places
where records and files may be maintained under the custody

and control of the State Department of Personnel and the

Higher Education Personel Board.
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(b)

(e)

(d)

(e)

6]

(g)

The Master shall have unlimited access to relevant records,
files and papers maintained by the State Department of Person~
nel and the Higher Education Personne} Board, both agencies of
the State of Washington, to the extent Necessary to perform his
duties of monitoring complianee and implementation of relief
ordered in this ease,

The Master shall haye access to all staff members and}em-
ployees of the Department of the State P'ersonnel éoud, and
the Higher‘ Education Personne] Board. He may engage in
informal conferences with such staff members ang employees,
and such persons shall cooperate with the Master and respond to
all inquiries and requests of the Master related to compliance
With and implementation of the Court's orders in this case.

The Master may require written reports from any staff mem-
bers or employees of the Department of Personnel and the
Higher Education Personnel Board, with respect to compliance
with and implementation of this Court's Orders.

The Master may order and eonduct hearings with respect to
Defendants’ compliance with and implementation of this Court's

'Orders and all related matters,

. The Master may hire assistants and/op independent specialists
and experts only ;.fter giving prior notice to Defendants and
with permission ot.P the Court.

With respect to Paragraphs (a) through (e) above, the Master
may aet by himself, or through others eppointed by him

pursuant to Paragraph (f) above,

-

-2~
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Defendants' compliance with and implementation of the provisions of the Court's
orders and the heed, if eny, for Supplemental action in this cese. These findings may‘
be based upon reports submitted to the Master by either party; reports submitted to
the Master by independent experts appointed by the Master; his own observations angd
assessments of Defendants' progress toward compliance; his interviews with the
Department of Personnel and the Higher Education Pérsonnel Board, or of the staff

and employees of the Same and evidence obtained by him. The Master shal] report to

(@) " In those instances in which the Master's findings are not

Preceded by a hearing, the Mester will provide written notifi-

receipt. The party objecting may request a de novo
hearing before the Master, A copy of the objections and
Fequest for a hearing shall be served on the other parties,

3=
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(b)

2

(3)

If no party files written objections within the requisite
time period, the Master will proceed to file his findings
and recommendations with the Court.

If no party requests a hearing before the Master, the
parties shall be precluded from requesting a hearing
before the Court, absent a showing of exceptional eireum-
stances, except as the Court may otherwise order upon

application of any party in the interest of justice.

Where the *Master has held a hearing, either upon his own

motion or upon the request of a party, the Master will file his

findings and recommendations with the Court. Copies of the

Master's report to the Court will be served on all parties.

Master's reports based on such hearings may only be challenged

pursuant to the following provision:

oy

2

If any party objects to any or all of the findings contained
in the Master's report, said party shall file written ob;
jections within ten (10) days of receipt of the report. The
objecting party shall note each particular finding to which
objection is raised; shall provide proposed alternative.
findings; and may request a hearing or oral argument
before the Court.

Any request for a hearing before the Court must inelude a
list of witnesses and documents to be presented to the
Court. A copy of the objections, proposed findings, and

any request for a rehéa}ing shall be served on all parties.
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{e) The Master's findings shall be 8ccepted by the Court unless
shown to be "elearly erronéous." Any evidence not previously
presented to the Ma;ter will be admitted at a hearing before
the Court only upon a showing that the party offering it lacked |
a reasonable opportunity to presa_ant the evidence to the Master.

3. Compensation to the Master will be paid in the following manner: On
at Iea_st a'monthly basis the Master will submit an affidavit of his itemized time and
expenses for approval by the Court; upon approval of such time and expenses the
Court will order Defendants to pay the approved amount, which shall be taxed as part
of the interim costs of this case against Defendants in their official capacities;
Defendants will make such payments as ordered by the Court within thirty (30) days
of the filing of the Court's order for payment.

4. Al menitoring of compliance with and implementation of the Court's

orders in this case shall be conducted and supervised by the Special Master,

DATED at Tacoma, Washington this l E » day of December, 1983,




