





nwot given." As you know, it was pursuant to this latter
Section (501) (b) provision that pricr notification was not
provided to Congress of certain covert aspects of the Iran-
Contra matter. Current law does not impose any specified
time limit ¢r the President's deferred notification, but
rather oblicquely refers to a "timely" notice.

Administratiorn lawvers object to the draft Executive Order on
+wo broad bases. First, there is substantial concern that
the Executive Order does not clearly preserve the President's
constitutional authorityv tc not notify Cengress of a ccvert
activity in advarce and tc de..r notificetion beyond two
working days if the President so determines. The general
reservation in Section (1) (d) of the Executive Order qucted

above is viewed as sufficient from a technical point of view,
but it is so general and unspecific that there i1 substant il
cerce 1 that the President could be accused of bad fait
should he decide at a later date to not give notice to
Congress within *wo working cdeévs. As you know, I share that
concern. One current proposal to eliminate that concern is
to have the Executive Order accompanied bv a letter from the
Proesident to the Chairmen of the House and Senate Intelli-
gence Committeeg specifyving with claritv and exactitude the
Pregident's reservation of constitutional authcrity not to
give notice within twe working days. I understand from Colin
Powell that Senator Berer and others would objcct to such a
letter cp political grounds, although not on principle.

The zecend ceoncern voiced by the Administration lawvers is
that the Executive Order is viewed as demeaning to the
President in that it constitutes the President's giving
orders tc himself and otherwise is not in traditional Execu-
tive Order form. In short, it is viewed as unseemly and a
general infringement upon the President's constitutional and
statutcry euthorities that is unwise as a matter of preccdent
and institutional prerogative. On the other hand, and as you
know, Senatnr Boren vehementlv and vigorously objected tc an
earlier draft which did not provide thet the President had
the ultimate responsibility fcr notification to Congress of
covert activities; and it is clear that ary Fxecutive Order
that dces not contain a clear essumption of Presidential

respongibility would not be saticfactory to Boren.

Recommend=+3inng

I believe that this Executive Ordcer should be asse sed in
light of the prospect that it could preclude the passage by
Congress of legislation recuiring prior notice, or notice
within 48 hours, of all covert activities, thereby providing
the President with nc statutory flexibility to defer notifi-
cation bevyond 48 hours (such a requirement mav be constitu-
tionally infirm). If such legislaticn is likely, the Execu~
tive Order cculd well be an attractive compromise and pre-
emptive measure. If such legislatien is not likely, then the



problems presented by the Executive Order cculd outweigh ite
usefulness.

In addition, if the Senate and House Intelligence Committ :s
are unwilling to agree with or endorse the Executive Order if
it Is accompanied by a clear ard uneguivocal staterment cf the
President's constitutional authority to defer notice beyond
twe working days, then the Executive Crder should ~ @ re-
evaluated. It could well be that the Pre¢ idert should issue
an Executive Order even 1f the Senate and House Intelligence
Committees do not enderce it, but such a unilateral Executive
Crder shceould be redrafted to eliminate some of the objec-
timnable features referred to above.
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Howard,

The xerox copy is for your
fil I would app: :iat if
you would giv tI  oric ial to
the President.
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