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ATTACHMENT

Office of the Asnisient Attorney General Washingron, D.C. 20530

November 16, 1984

Honorable Samuel R. Pierce, Jr.

Secretary

Department of Housing anc Urban
Development

451 7th Street, S.W.

Washington, D.C. 20410

Dear Secretary Plerce:

This letter is to notify you that the Civil Rights
Division of the Department of Justice will conduct &
review of the activities of the Department of Housing and
Urban Development (HUD) with respect to the implementation
of the requirements of title VI of the Civil Rights Act
of 1964, L2 U.S.C. §§ 200048 to 2000&-4, as implemented
in HUD's public housing programs in East Texas. This
review 1s undertaken pursuant to our authority under
Executive Order 12250, 3 C.F.R. 298 (1981), reprinted in
42 v.s.c. § 20008-1 note, at 588 (Supp. IV 1980), tc
coordinate the implementation and enforcement by Executive
agencles of various provisions of Federal statutory law
that prohibit discrimination on the basis of race, color,
national origin, religion, sex, or handicap in programs
or activities receiving Federal financial assistance.

The review will focus on the activities of HUD's
Region 6 office (Fort Worth, Texas) with respect to the
61 public housing authorities (PEA) in East Texas, and will
examine pa * and present tenznt assignment procedures
ch of these PEA's As I have discussed
Counsel John Knapp, the Department of
roicular interest under Executive Orde
consistency ané harmony between th
policies HUD seeks to pursue and
advanced by other Federal agencies.
jecessary to explore Jjolntly HUD's
gatlon policy, with particular
mentation of that policy in East
nstitutes one part of that effort
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e review alsc will focus con the ectivitiec <F
EUD nheadouszsrters 1n cdeveloping & nonciscriminetory concilie-
tion policy, providing guidance and ascsistance to field
offices, and monitoring anc evaluating the implementation
of title VI policies in Region 6 public housing programs.
I have asiked that every eflfcort be made to complete the
review in 30 days.

I heve directed staff from the Coordination and
Review Section to begin field work one week from this
date. They will examine the regilional office's compliance
reviews of the East Texas PEA's, the voluntary compliance
agreements that have been negotiated between HUD and the
PHEL's, anc the phase one plans reguirecd by HUD. They

I
},J

will interview Region 6 staff who participated in these
compliance reviews and members and staff of the Regional
Office Public Housing Task Force.

(

Insofar as HUD headguarters is concerned, we are
interested principally in Region 6 matters under the
supervision, direction or oversight resporsibility of
the Office of Fair Housing and Egqual Opportunity (FEEO)
ané the Headguarters Public Kousing Task Force. The
Coordination and Review Section staff will want to
examine policy issuances, manuals and other documents
relevant to the formulation, interpretation, implementation
and evaluation of HUD's title VI policies in public
housing programs in the Region 6 area. We are especially
anxious to learn of policy changes that may have occurred
with regard to these programs (or, indeed, any other such
programs) in the last four years. We believe interviews
with FHEO personnel and the members and working group
staff of the Task Force will be most helpful in this
latter regard. ~

We zask your assistance as we begin this review.
Specifically, we reguest that the Region 6 office, FHED
and the Eezdguarters Public Housing Task Force be notifiled
immediately of our review, andé be advised of the need for
£ull cooperztion in meking documents available for review
and steff ezvailable for interviews. Also, please designate



cc:

John EKnapp
General Counsel

Richard Willard
heting Assistant Attorney General
Civil Division
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Bepartment of Justice

FOR IMMEDIATE RELEASE TAX
FRIDAY, NOVEMBER 30, 1984 202-633-2019

An undercover "sting" operation conducted by the Internal
Revenue Service led today to the Department of Justice's filing
of seven civil suits seeking to halt the activities of 12 tax
shelter promoters.

Assistant Attorney General Glenn L. Archer, Jr., head of the
Department's Tax Division, said the suits were filed in U.S.
District Court in Oklahoma City, Oklahoma.

In each case, Archer said, IRS undercover agents posed as
potential investors who needed tax relief for a tax year that had
already ended. Meetings with tax shelter promoters were tape
recorded or video taped.

The tax shelters involved activities as diverse as a
California kiwi fruit farm, race horse breeding, nuclear waste
disposal research, master tape recordings of classical music, and
o0il and gas limited partnerships.

IRS undercover agents paid from $25,000 to $175,000 to the
promoters to participate in the tax shelter schemes, then stopped
payment on the checks before they could be cashed.

The suits charged that the promoters -- some of whom were
lawyers and accountants =-- provided or arranged for backdated
documents to substantiate fraudulent deductions or tax credits

for the prior federal tax year.

(MORE)



By backdating the documents, the suits said, the promoters
made false statements, aided in the preparation of documents that
would result in the understatement of federal tax liability, and
interfered with the proper administration of the internal revenue
laws.

Named as defendants were Coy H. McKenzie, Larry C. Shaver,
James D. Lang, and Charles Jenson, all of Norman, Oklahoma:;
Richard E. Hastings, of Washington, Oklahoma; Glen P. Vance,
Willis Brown, Fourest I. Jacob, and Tyson Hopkins, of Oklahoma
City; Jerrel R. Logan, of Terrell, Texas; and Kenneth J. Foster
and the corporation he controls, National Headquarters, Inc..,
both of Dublin, California.

One suit charged Hastings and McKenzie with advising or
providing backdated documents in 1984 to fraudulently
substantiate deductions claimed for a race horse breeding program
in 1983.

McKenzie, a lawyer, received a check for $25,000 from the
undercover agent, and provided documents designed to show that in
1983 the undercover agent had invested $75,000 as prepaid stud
fees, which yielded a three-to-one tax write-off, the suit said.

Hastings was also named in another suit charging him and
Shaver, an investment banker, with arranging for an investment in
a nuclear waste disposal program. The program was to yield a
three-to-one write-off in the form of falsely backdated research

and development expenditures, the suit said.

(MORE)



Brown was also named in two separate lawsuits. In one, he
was accused of arranging a backdated transaction involving the
sale of horses by Jenson for $85,000. The other suit charged
that Brown arranged a backdated sale of horses by Logan for
$175,000. The defendants represented that the undercover agent
would receive a three-to-one tax write-off by executing sham
promissory notes that would not be paid, the suit said.

Another suit charged Foster and National Headquarters, Inc.
with promoting a backdated tax shelter involving the leasing of
classical music master recording tapes.

The suit noted that Foster advised the undercover agent to
use a different pen to cover the fact that the backdating took
place. Foster received a check for $62,500, which he represented
would substantiate a three-to-one téx write-off, the suit added.

Vance and Lang were charged in another suit with arranging
and providing the backdate documents necessary to substantiate an
investment in a California kiwi fruit farming operation. The
undercover agent gave them a check for $50,000, and they provided
false documents showing an investment of $200,000 in the farming
operation, the suit said.

The investment scheme also used a promissory note with a
secret side agreement that the undercover agent would not be
required to pay the note, which would serve only as
substantiation for the unwarranted federal tax benefits, the suit

said.

(MORE)



In the seventh case, Fourest I, Jacob and Tyson Hopkins,
certified public accountants in the Oklahoma City firm of
Hopkins, Jacob and Associates, were charged with creating a
fraudulent corporate salary bonus to be paid to the undercover
agent by his corporation.

The salary bonus was fraudulent because the corporation's
tax year had closed, the suit said, but Jacob and Hopkins, on
July 31, 1984, created corporate minutes that they backdated to
May 1, 1984, to substantiate deductions to be claimed by the
corporation. This would have saved the corporation -- and cost
the government -- about $60,000 in taxes, the suit added.

Then, to eliminate the bonus income from the undercover
agent's individual tax return, Jacob and Hopkins sold him an
interest in an oil and gas limited partnership that would yield a
four-to-one tax write-off, the suit said. The multiple write-off
was based upon the agent's assumption of a liability that Jacob
and Hopkins orally guaranteed would not be enforced, the suit
added.

The suits asked the court to permanently enjoin the
promoters from engaging in any activity whose purpose is tax
avoidance and involves making false statements relating to taxes.

Archer said the total cost to the United States Treasury
resulting from these activities could run into the millions of

dollars.

(MORE)



He stressed that backdating is illegal and warned that
clients of the defendants who have engaged in similar
transactions will be confronted with large federal income tax
deficiencies, as well as substantial penalties and interest.

Archer said the investigation is continuing.

# % % #



Bepartment of Justice

FOR IMMEDIATE RELEASE AT
FRIDAY, NOVEMBER 30, 1984 202-633-2016
Assistant Attorney General J. Paul McGrath, in charge of the
Antitrust Division, said today that the Department had informed
counsel for the G. Heileman Brewing Company of LaCrosse,
Wisconsin, that it would not challenge an acquisition by Heileman
of Pabst Brewing Company of Milwaukee, Wisconsin, if Pabst's
brewery in Tumwater, Washington, and certain brands owned by
Pabst were sold to a competitively unobjectionable third party.

Heileman has told the Department that it is currently
negotiating such a sale.

Earlier, the Department had indicated it would have no
competitive problem with a rival bid--in the form of a pending
tender offer--by S&P Company of Vancouver, Washington, owned by
Paul and Lydia Kalmanovitz.

Heileman and Pabst are the nation's fourth and sixth largest
brewers, respectively. Kalmanovitz controls a number of brewing
Companies, including Falstaff Brewing Company, General Brewing
company, and Pearl Brewing Company. In 1983, these three
companies collectively were the nation's ninth largest brewing
organization.

&4 #



Bepartment of Justice

FOR IMMEDIATE RELEASE TAX
FRIDAY, NOVEMBER 30, 1984 202-633-2019

The Department of Justice obtained a consent judgment today
halting the sale of a Baltimore-based tax shelter involving the
promotion and sale of master recordings.

Assistant Attorney General Glenn L. Archer, Jr., head of the
Department's Tax Division, said the judgment was filed in U.S.
District Court in Baltimore, resolving a civil suit filed at the
same time. The judgment will become final upon approval by the
court.

Named as defendants in this suit were Edward Astri and three
corporations controlled by him, Astri Marketing Entrepreneurs,
Inc., Fidelity Assurance Associates, Inc., and Award Masters,
Inc. All consénted to entry of the injunction.

The suit charged that they promoted and sold an abusive tax
shelter plan involving the leasing to investors of master
recording tapes that were inflated in value by up to 100 times
their correct value.

The tapes are used to produce record albums, which were
compilations of material previously recorded by such artists as
Willie Nelson, Barbara Mandrell, and Liberace, the suit said.
The artists did not participate in the shelter and were unaware

their material was being used.

(MORE)



To achieve the overstatements of value the defendants would
sometimes sell the tapes to another entity in a transaction
lacking economic substance and would utilize blatantly inaccurate
appraisals to justify those valuations, the suit said.

The purpose of the overvaluation was to artificially boost
the tax benefits to the investors, who leased the master
recording tapes on the pretext of making and selling phonograph
records, the suit said. Because of the exaggerated value, the
investors could purportedly claim tax write-offs, such as
investment tax credits, greatly in excess of the amount of their
investment, even without any effort to manufacture and sell the
records, the suit added.

Some 310 taxpayers invested in the tax shelter, resulting in
improper tax credits of about $4,236,163 and improper deductions
of about $3,495,644, the suit said.

The judgment permanently enjoins defendants from further
sale of the tax shelter and requires them to give advance notice
to the IRS of plans to sell future tax shelters.

# % 4 #



Bepurtment of Justice

FOR IMMEDIATE RELEASE TAX
FRIDAY, NOVEMBER 30, 1984 202-633-2019

The Department of Justice filed a civil suit today seeking a
permanent injunction against the California promoters of an
abusive tax shelter involving the leasing of electronic pain-
killing devices to investors.

Assistant Attorney General Glenn L. Archer, Jr., head of the
Department's Tax Division, said the suit was filed in U.s.
District Coﬁrt in Los Angeles at the request of the Internal
Revenue Service.

Named as defendants were Nelson Gross, Charles W. Lane,
William L. Tucker, John P. Stroup, Harry L. Abercrombie,

Ronald B. Meyers, Neuro-Electro Dynamics, Inc., Electrocaine
Medical Systems, Inc., Safe and Natural Succor Distributors,
Inc., S.D. Leasing, Inc., Theurgical Leasing, Inc., Medic
Leasing, Inc., and Lynron Leasing Company, Inc., all of the Los
Angeles area.

The suit charged that the defendants promoted an abusive tax
shelter scheme involving the leasing to investors of Electrocaine
XE-II devices at grossly overstated values. An investment tax
credit (ITC) was then passed through to the investors based upon

the falsely inflated value, the suit said.

(MORE)



For a payment of $6,000, investors were told they could
claim an ITC of $12,000 and deductions of $6,000, allowing them
to recover $14,800 in tax savings, the suit said. e

The Electrocaine XE-II devices are transcutaneous efferent
nerve stimulation devices used in the treatment of pain.

The suit said that to achieve and conceal the overstatement
of the value of the devices the defendants transferred the
devices to collusively operated corporations through transactions
taking the form of a purchase and sale, and by using promissory
notes that had no economic substance.

The suit further alleged that not all of the devices leased
were manufactured or placed in service in 1983 and, accordingly.,
that the defendants had falsely advised investors to claim the
overstated tax credits and other deductions in the 1983 tax year.

In 1983, approximately 1,300 investors leased approximately
25,000 Electrogaine XE-II devices, the suit said. It is
estimated that the U.S. Treasury could lose as much as $17.5
million in tax revenues as a result of the tax shelter promotion.

# % & 4




U.S. Depa}'tment of Justice
Office of the Deputy Attorney General

s ;ll/SO
4
To: John Roberts
From: Roger Clegg

The attached materials deal with a
railroad right-of-way case that hag
engendered a fair amount of congressional
interest. Senator Symms has called Carol
Dinkins regarding this matter, so you
may want to apprise Messrs. Fielding and
Hauser about what is going on, in case
they get calls.




‘ \ U.S. Department of Justice

Office of Legislative and Intergovernmental Affairs
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Office of the Assistant Attgr,neyépneral T _ FRNh oA Washington, D.C. 20530

November 28, 1984

MEMORANDUM

TO : Véarol E. Dinkins
Deputy Attorney General

Phil Brady
Associate Deputy Attorney General

Michael W. Dolan
Deputy Assistant Attorney General

FROM : Robe . McConnell
A ant Attorney General
RE ¢ Attached Memorandum to Me From Assistant

Attorney General Habicht

Attached you will find a copy of a memorandum Hank
has provided me outlining the current status of the
former Chicago, Milwaukee, St. Paul Pacific Railroad
Company Right-of-Way case and congressional interest
therein. Although I know that Hank has already talked
to the Deputy Attorney General regarding this matter, I
believe it would be useful for each of you to have this
memorandum in your files.

This is a classic case of sensitive congressional
relations. The give and take of the political world
does not always allow for a clear understanding of the
mission and duties of this Department. Certainly there
will be further communications regarding this matter and
I believe that each of you, together with the Lands
Division, needs to be fully apprised of the matter as it
progresses.

As the decision memorandum reaches Hank for final
determination, it may also be appropriate to advise the
White House, namely, Fred Fielding and B. Oglesby in
antlclpatlon of inquiries being directed at them.

Attachment



Memorandum

Subject
Congressional Inquiry Regarding

Former Chicago, Milwaukee, St. Paul November 23, 1984
Pacific Railroad Company Right-of-Way

Date

=d

Robert A. McConnell From / y Habicht II

Assistant Attorney General Assistant Attorney General

Office of Intergovernmental Land and Natural Resources
and Legislative Affairs Division

We have recently received considerable Congressional
expressions of interest regarding a matter which has been
referred to us for litigation by both the U.S. Forest Service
and the Bureau of Land Management to quiet title to portions of
the former right-of-way of the Chicago, Milwaukee, St. Paul and
Pacific Railroad Company between Avery, ldaho and St. Regis,
Montana.

Although the matter has not yet reached me for my deci-
sion, my staff tells me that there are many lssues involved. The
main issue, however, is the effect of termination and abandonment
of rail service on the ownership of rights-of-way across federal
land, and the well settled legal principle that such termination
of railroad use terminates the easement so that the entire title
to the underlying lands remains in the United States in fee simple,
clear of any easement.

The Chicago, Milwaukee filed for bankruptcy in 1977 and
subsequently abandoned rail service 1n Tdaho and Montana. Never-—
theless, numerous private parties who received quitclaim deeds
from the bankruptey trustee apparently believe that they acquired
title to the underlying federal lands formerly subject to the
right-of-way. e

ey P

One of these private parties, Edwards Investment Co.= 7
("Edwards"), has actively lobbied the Hill on this matter and e
Senators McClure and Symms and others have become Very interested - =

in the matter. A Eé
S
et N
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In response to concern expressed by Senator McClure to
the Forest Service, I sent the attached letter dated October 1,
1984, explaining that any litigation should not interrupt continued
use of the right-of-way for timber harvesting purposes.

We subsequently received a call from Mr. Frank Cushing,
Subcommittee Staff Director, expressing the desire that there be
an opportunity for settlement without litigation. My staff
indicated that such an opportunity would be provided by way of a
meeting on November 15, 198A4.

After the staff attorney working on the case set up the
November 15 meeting time, Edwards asked for the meeting to be
held in Idaho rather than Washington and insisted that Forest
Service personnel be present. Our staff attorney declined to
hold the meeting outside Washington since it was a meeting held
at the request of Edwards. He also indicated that the Forest
Service or Department of Agriculture would have to make thelir own
decision on who from thelr offices would be present.

I subsquently recelved a phone call from Senator Symms’
regarding the meeting with Edwards. He was concerned about the
expense to Edwards of meeting in Washington and expressed his
policy concerns regarding the importance of the right-of-way as a
forest road and its impact on the local economy. I said I would
check with my staff.

My Deputy, Mit Spears, after clearing the contact with
your office, met with Mr. Cushing to explain the status of this
matter. Mr. Cushing, who 1is not an attorney, was Very upset by
what he viewed as intransigence of the Department and the Forest
Service because of the firmness of our views of the law and the
alleged unfairness of the situation to Edwards and others like
him. Mit explained that we were bound by the law, and, despite .
the alleged unfairness, that our staff attorneys' research indi-
cated that Edwards receilved only a quitclaim deed. Under the
law, there was no right-of-way across fee lands of the United
States that remained for the Bankruptcy Trustee to convey.

We acknowledged ownership by Edwards of some portions
of the railroad right-of-way that were owned in fee by the rail-
road, and thus could be transferred. And the Forest Service was
willing to make a reasonable offer for the lands consistent with
established valuation priciples of condemnation law. But it
appeared that the gap between the parties on valuation of the
interests was great due largely to the basis Edwards used to
compute i1ts value. Mr. Cushing interpreted the firmness of our
legal position as "pecalcitrance" and that we were not meeting in
"good faith" since our minds were "already made up." Mr. Lees
indicated that the purpose of the meeting was to explore carefully
the entire basis of the legal arguments made by Edwards to see 1if -

-
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they had any merit and that Edwards would have a full opportunity
to present their arguments and these arguments would be given
falr consideration. In addition, the Department staff attorney
would be authorized to make an offer for settlement at the
meeting based on our current view of controlling legal principles.

Mr. Spears and Mr. Lees had to inform Mr. Cushing that
staff or members of Congress could not be present during settlement
negotliations, due to Department policy against such Congressional
involvement. It was explained that such a policy protected the
Senators as much as the Department from later charges of undue or
improper influence. Mr. Cushing apparently was upset by such a
- restriction, but appeared to understand, provided that Mr. Lees
agreed to call Mr. Cushing after the meeting to give him a
status report of what happened. Although Mr. Spears offered to
speak to Senator Symms or his staff to explain this restriction
to him as well, Mr. Cushing indicated that he (Cushing) would do
so instead. Apparently, however, Mr. Cushing only passed along
the end result without explaining the reason for it, because
Senator Symms called me shortly thereafter to express his ire at
his staff's being excluded from the meeting. I explained the
reason for the policy and Mr. Symms indicated that such an
explanation was satisfactory.

The meeting with Edwards was held on November 15, 1984
from 1:00 until 5:30 p.m. Our staff attorneys made an initial
offer to settle the matter, based on our current view of the law
and facts. Edwards made no counter offer but clearly believed
the offer to be grossly inadequate. Although there was a wide
disparity in positions on both the law and the facts, my staff
listened carefully and gave Edwards every opportunity to present
its positions. As a result of the meeting, my staff and the
Forest Service are reviewing a few additional issues of law and
fact which came out of the meeting.

In accordance with the previous discussion, Mr. Lees
called Mr. Cushing to give him a status report on the results of
the meeting. Mr. Cushing demanded to know the basis for the
Department's initial offer, and a detailed breakdown of the factors
considered at in arriving at an initial offer. He also reportedly
made disparaging remarks about the Department and implied various
threats about Congressional action to block any attempt to acquire
properties through condemnation if agreement could not be reached.
He repeatedly mischaracterized statements of Mr. Lees, who tried
to explaln our basic principles of following the law and treating
similarly situated persons similarly. Mr. Lees declined to be



- -

drawn into extensive arguments about the law and the facts. Mr.
Cushing apparently 1s intent on trying to pressure the Department
into making a very large offer of payment to Edwards, despite

our views of the law, and may attempt to embarrass the Department
by mischaracterizing the statements already made to him.

My staff intends to prepare a decision document for me
in the near future, laying out the legal and factual issues
involved in order for me to decide whether we should file this
action. I anticipate continued Congressional interest and
pressure and wanted you to be aware of the situation.

e
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Honorable James A. McClure
United States Senate

Washington, D. C. 20510

Dear Senator McClure;

We understand from the Forest Service that you have
expressed concern regarding the former right-of-way of the Chicago,
Milwaukee, St. Paul and Pacific Railroad Company between Avery,
Idaho and St. Regis, Montana and potential use of that right-of-way
for timber access. I wish to assure you that we are aware of,
and will protect, the public interest in access to timber resources
in that area.

The Chicago, Milwaukee, St. Paul and Pacific Railroad
Company, or its predecessors-in-interest, acquired rights-of-way
across federal lands in Idaho and Montana, including a right-of-
way between Avery and St. Regis, pursuant to the Act of March 3,
1875, c. 152, 18 Stat. 482, 43 U.S.C. 934, and the Act of March 3,
1899, c. 427, 30 Stat. 1233, 16 U.S.C. 525. Such rights-of-way
are merely easements for railroad purposes, and upon termination
of that use, the easement is extinguished and title to the under-
lying land remains in the United States. Great Northern Railway
Co. v. United States, 315 U.S. 262 (1942). Nothing in the Milwaukee
Railroad Restructuring Act, Pub. L. No. 96-101 (Nov. 4, 1979),
93 Stat. 736, or its legislative history, alters that well-settled
legal pr1nc1p1e or affects the title of the United States to such
lands.

As you know, the Chicago, Milwaukee filed for bankruptcy
in 1977 and subsequently abandoned rail service in Idaho and
Montana. Rights-of-way across federal lands expired upon such
abandonment. Nevertheless, numerous private parties, who received

uitclaim deeds from the bankruptcy trustee, apparently believe
%1ncorrectly) that they acqu1red title to the federal lands



-

formerly subject to the right-of-way. Our staff attorneys are
reviewing this matter with the Department of Agriculture and the
Department of the Interior.

We are aware of the strong public interest in continued
access to timber resources in the St. Joe River drainage, but we
do not expect title litigation, if filed, to interfere with such
access. The United States presently has possession and use of
the federal lands formerly subject to the Chicago, Milwaukee's
right-of-way between Avery and St. Regis (and elsewhere in Idaho
and Montana). Under well-settled legal principles, as confirmed
in 28 U.S.C. 2409a(b), the United States' possession and control
of such lands will not be disturbed during the pendency of title
litigation. Consequently, the Forest Service can now use the
former right-of-way between Avery and St. Regis for timber access
and will be able to continue such use during any title litigation.
Only a final judgment adverse to the United States could interfere
with such use. Even then, the United States has the option to
purchase.

In sum, we will not initiate unnecessary litigation if
the interests of the United States can be protected through
negotiation, and we will not allow title disputes with private
parties to interfere with use of federal timber lands for the
public benefit.

I hope that the above adequately addresses your concerns.
If I can provide any additional information regarding this matter,
please let me know.

Sincerely,

F. Henry Habicht II
Assistant Attorney General
Land and Natural Resources Division



U.S. Department of Justice
Office of the Deputy Attorney General
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To: John Roberts
From: Roger Clegg

Attached are materials regarding
an important case for which the Supreme
Court granted certiorari today.



U.S. Department of Justice

Civil Division
Office of the Assistant Attorney General Washington, D.C. 20530
G 2

MEMORANDUM
TO: Ron Blunt

Roger Clegg
FROM: reg Walden
RE ¢ Jean v. Nelson (Haitians case)

I have been informed by Michael Singer of our Appellate
Staff that the Supreme Court has today granted a writ of
certiorari to review the en banc Eleventh Circuit's decision in
this case. Attached is a description of the procedural history

of the litigation and a UPI report on the Supreme Court's action
today.

Although we are not certain of the scope of the Supreme
Court's review, we believe it will center on whether these
excludable aliens have any due process rights concerning their
applications for parole. We phrased the question presented in
our op-cert memo as whether excludable aliens can invoke the
Fifth Amendment to challenge the Attorney General's exercise of
his parole authority. This will include an equal protection
challenge. It is unclear whether the Court will also consider
the broader question of the Fifth Amendment's applicability to
asylum and admission matters, too. Petitioners did not raise
the issue whether these aliens have either a statutory or due
process right to notice of a right to seek asylum, and therefore
this issue may be excluded from the Court's review. (This
question has been decided adversely to the government in the 9th
Circuit on statutory grounds only; our rehearing petition is
pending.)

Attachments



Louis v, Nelson, No. 81-1260 (S.D, Tla.)

Jean v. Nelsor, No., #2-5772 (11th Cir.).

This class action was brought by Haitian aliens to challenge
INS's right to detain excludable, undocumented aliens who are
seeking admission to the United States during the period of the
exclusion and asylum determination process. The aliens have also
attacked INS's right to conduct exclusion hearings involving
Haitians who are not represented hy counsel.

On April 23, 1983, a panel of the Eleventh Circuit found for
the Haitians on virtually every issue. The panel ruled that the
INS detention policy was adopted in viclation of APA rule-making
requirements; that that policy intentionally discriminated
against the Haitians with its detention policy. On August 15,
1983, the Eleventh Circuit granted our petiticn for a rehearing
with en banc consideration and heard argument on September 16.

On February 28, 1984, the ¢n banc court overruled the panel on
every issue, holding that since excludable aliens have no

constitutional rights in the admission process -- and only those
statutory and regulatory rights Congress and the Executive choose
to give them -- the Executive may discriminate against them for

reasons of national origin for good reason. The court also held
that excludable aliens have no right to be advised of their right
to present an asylum claim to the district director; ana,
finally, that the Administrative Procedure Act issue is moot.
Petitions for rehearing and a stay pending petition for writ of
certiorari were denied. On June 8, the district court ordered
briefing on minor remand issues. The court also closed the class
as of the date of the final order, enabling INS to move Haitians
detained after the final order. Plaintiffs filed a petition for a
writ of certiorari in the Supreme Ccurt on August 1, 1984. The
Solicitor General's Office will shortly file a response. The
case at the district court level was personally handled by Robert
Bombaugh and Charles E. Hamilton, IIT.

Fiscal Impact--The fiscal impact is not immediately
ascertainable. The case has seriously delayed exclusion hearings
for some seventeen hundred Haitians for eighteen months,
impacting on costs of detention and social services for paroled
class members. In addition, plaintiffs' counsel are seeking a
fee award under the EAJA.
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To: John Roberts

From: Roger Clegg

Per our conversation.



U.S. Department of Justice

Office of Legislative and Intergovernmental Affairs

Office of the Assistant Attorney General Washington, D.C. 20530

30 NOV 1984

Honorable Peter W. Rodino, Jr.
Chairman

Committee on the Judiciary

United States House of Representatives
Washington, D.C. 20515

Re: H.R. 2684, A Bill to Amend the Ethics in Government Act
to Provide an Independent Counsel to Prosecute Contempts
Certified by the House of ‘Representatives; H.R. 3456,

A Bill to Clarify the Duty of the United States Attorney
to Bring Contempt of Congress Citations Before a Grand
Jury

Dear Mr. Chairman:

This reponds to your request for the comments of the
Department of Justice on the above-referenced bills. H.R.
2684 would amend the Ethics in Government Act 1/ to require
the appointment of an independent counsel to prosecute contempts
of Congress certified by the Speaker of the House of Represen-
tatives against certain designated Executive Branch officials.
H.R. 3456 would amend the current contempt of Congress statute
by making nondiscretionary the duty of the United States
Attorney to refer a contempt of Congress citation to a grand
jury.

Both of these bills raise significant constitutional
issues with respect to the separation of powers required by
the United States Constitution. These issues involve the
limits that may be placed on the Executive's prosecutorial
discretion, the constitutional propriety of requiring an
independent counsel to prosecute these types of offenses,

1l/ The provisions of the Ethics in Government Act relating

to the appointment of an independent counsel came to be

known as the "Special Prosecutor Act." However, since the

title of the statutory official was changed to "independent
counsel," at least in part to minimize the stigma to the indi-
vidual under investigation associated with the word "prosecutor,"
these provisions will be referred to as the Independent Counsel
Act in this memorandum.



and, at least indirectly, the constitutionality of prosecuting
an official of the Executive Branch for asserting, on the Presi-
dent's behalf, the President's presumptively valid claim of
executive privilege. 1In summary, our conclusions with respect
to these issues ‘are as follows: (1) it would be unconstitu-
tional to require by law that the Executive actually prosecute

a particular individual or take any particular prosecutorial
steps, including referral to a grand jury, with respect to

that individual; (2) extension of the Independent Counsel Act

in the manner contemplated by H.R. 2684 would breach the sepa-
ration of powers required by the Constitution by eliminating

any Executive Branch supervision over the prosecution of a

large number of Executive officials, would impair the Presi-
dent's powers to protect the confidentiality of presumptively
privileged documents, and would vest excessive control over
Executive Branch officials in Congress and in an appointee of
the judiciary; and (3) it would be an unconstitutional restric-
tion on executive authority to require the prosecution for con-
tempt of Congress of an Executive Branch official who had asserted
a claim of executive privilege at the direction of the President.
For these reasons, as set forth more fully below, we strongly
oppose passage of either of these bills.

I

BACKGROUND

These two bills deal with the procedures for prosecuting
citations for contempt of Congress. The current statutory
scheme for prosecuting such assertedly contumacious conduct
is set out at §§ 192 and 194 of Title 2 of the United States
Code. Section 192, which sets forth the criminal offense of
contempt of Congress, provides in pertinent part:

Every person who having been summoned as
a witness by the authority of either House
of Congress to give testimony or to produce
papers upon any matter under inquiry before
either House . . . or any committee of either
House of Congress, willfully makes default,
or who, having appeared, refuses to answer
any gquestion pertinent to the question under
inquiry, shall be deemed guilty of a mis-
demeanor, punishable by a fine of not more
than $1,000 nor less than $100 and imprison-
ment in a common jail for not less than one
month nor more than twelve months,



Section 194 purports to impose duties on the Speaker of the
House or the President of the Senate, as the case may be, and
the United States Attorney, to take certain actions leading

to the prosecution of persons certified by a House of Congress
to have failed to testify or to respond to a subpoena. It
provides:

Whenever a witness summoned as mentioned
in section 192 of this title fails to appear
to testify or fails to produce any books,
papers, records, or documents, as required,
or whenever any witness so summoned refuses
to answer any question pertinent to the
subject under inquiry before either House . . .
or any committee or subcommittee of either
House of Congress, and the fact of such
failure or failures is reported to either
House while Congress is in session or when
Congress is not in session, a statement of
fact constituting such failure is reported to
and filed with the President of the Senate or
the Speaker of the House, it shall be the duty
of the said President of the Senate or the
Speaker of the House, as the case may be, to
certify, and he shall so certify, the statement
of facts aforesaid under the seal of the Senate
or House, as the case may be, to the appropriate
United States Attorney, whose duty it shall be to
bring the matter before the grand jury for its
action, :

Although § 194 uses the term, "it shall be the duty," with
respect to the responsibilities of the Speaker of the House and
President of the Senate to certify a contempt citation to the
United States Attorney and the responsibility of the United
States Attorney to bring the matter before a grand jury, we
believe that these "duties"™ would be construed by the courts
to be discretionary. The United States Court of Appeals for
the District of Columbia Circuit has ruled that, at least
with respect to the Speaker of the House, the duty to certify
a contempt citation to the United States Attorney is not
mandatory, and that, in fact, the Speaker has an obligation
under the law, at least in some cases, to exercise his discretion
in determining whether to refer a contempt citation. Wilson
v. United States, 369 F,2d 198 (D.C. Cir. 1966). The same
court of appeals has, on other occasions, recognized, at
least in dicta, that the United States Attorney has discretion




not to refer a contempt citation to a grand jury. See United
States Servicemen's Fund v. Eastland, 488 F.2d 1252, 1260
(D.C. Cir. 1973), rev'd