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©7*. MEMORANDUM FOR THE SOLICITOR GENERAL
73Re;' Madelihe<Ritter v;‘ﬁountlst. Mary's‘, o
. College, Nos. 81-1534 & 81-1603

w7 f4th Cir.) AT

o TIME LIMIT

The plaintiff-appellant's opening brief is due by October
11, 1983. “We must advise the Court by that date whether we ~
intena to intervene on this appeal. If we intervene on behalf
of thf plaintiff-appellant, our brief would also be due on tha
date.” - BRI S SR Cheln SR I N AT Lo

Lo

v

RER

 RECOMMENDATIONS

.  Th§,qualfBmpLOymedthppdrtUhity’CommisSid) (BEOC)}r3¢omf
;3;mends:in;e:ven;ionfon‘behalf_of the‘plaintifﬁfappellant,”‘\‘

U A

~,1‘The Civil Division was not aware of this case until =" -
.~ - September 20, 1983, when it received the Court's letter of G P
- september 12 certifying that this case "may draw into question . . .
.. the constitutionality of an Act of Congress affecting the public == .
_ lnterest." See 28 U.S.C. 2403(a); F.R.A.P. 44. The Court asked - 7
" that we advise it of our intentions regarding intervention by .
. September 22. . Instead, we advised the Court by telephone and
confirming letter that a determination of whetner or not to T
. lntervene could not be made for two or three weeks. Mr. Scott .|
- " A, Richie, Counsel for the Clerk's Office, informally indicatea
. that this delay would be permitted under the circumstances. - =

2 We also solicited comments from the Civil Rights Division, o
‘the Department of Health and Human Resources (HHS), and the
‘Department of Labor  (DOLJ. Mr. Brian K. Landsberg of Civil -
Rights (633-2195) indicated that his Division would have no
comment, since the statutes involved are not within that N
B Division's area of concern. Mrt. Jeffrey Claire of the HHS L
~ General Counsel's Office (245-7545) similarly indicated that his
.~ agency.would have no comment, :Ms. Karen Ward, Associate .
IR B * e (CONTINUED)




- pay.

- to a religiously affiliated institution of higher education like:-

1 concur.

QUESTIONS 'PRESENTED

1. -Whether the antidiscrimination requirements of the
Equal Pay Act, 29 U.S.C. 206(d), apply to a religiously
atriliated institution of higher education like Mount St. Mary's
College, at least where the plaintiff is a female lay teacher in
the liberal arts division of the school and complains only of
her alleged aiscriminatory treatment on the basis of sex as
compared to similarly situated lay male teachers, and the school
asserts no religious belief as the basis for discrimination in

LR

2. Wﬁethervthe~antidiscriminétion'requirémentswagthé;Aé¢w
DiscriminationkintEmploymentMAct; 29 U.S.C. 621 et seq., apply

:4Mount St;,Mary'SLCollege, at least where thef57-year-old.plain-g{
o tiff is a lay teacher in the liberal arts division of the school.
- .and the school asserts no religious belief as the basis for ag

7 };5§,jsTATEMENT" l;f;f?ij

- 1. Mount St. Mary's College is the oldest private, indepen- &

~dent Catholic institution of higher learning in the United :

~ States.. See Ritter v. Mount St. Mary's College, 495 F.Supp. .

724, 725 (D. Ma. 1980) (copy attached). Although its ties to ,
~the Catholic Church are close and strong (ibid.), the College is =

~ not "church-operated" but only" religiously atfiliated" (id. at
726 n.3). e : | DT

‘Indeed, the religious character of this~very‘College,,amoﬁgj;sx‘,
- Others, was the subject of scrutiny in Roemer v. Board of Public

., MWorks of Maryland, 387 F.Supp. 1282 (D. Md. 1974), aff'q, o

" 426°U.S. 736 (1976), a case upholding the constitutionality of -

' ‘including

;. State grants of financial aid to private colleges --
. several religiously affiliated colleges. In Roemer, the
P - ] " . L . Lo

B

13

% (FOOTNOTE CONTINUED) -

-

' Solicitor for Appellate Litigation at DOL (523-8237), indicated
~that her agency will probably .have some comments, but DOL has:
"’not had sufficient time to consider this matter.



plurality opinion of Justice Rlackmun specifically upheld the
trial court's conclusion, based on the voluminous factual
recora, that Mount St. Mary's College was not "pervasively
secterian." 426 U.S. at 755-759. Of particular relevance here,
the Court approvingly noted the following trial court findings:

(a) "The Church is represented on [the reli-
giously affiliated colleges'] governing
boaras, but, as with Mount Saint Mary's,
'no instance of entry of Church
considerations into college decisions
was shown.'" 426 U.s. at 755, guoting
387 F.Supp. at 1295.

(b) "l[aAlpert from the theology departments, ‘
* * ¥ faculty hiring decisions are not
maoe on a religious basis. At * * =x
Mount Saint Mary's, no inquiry at all is
made into an applicant's religion." 426
U.s. at 757,

2. Medeline Ritter was a member of the lay faculty at the
College. She is Catholic and was 57 years old in 198C. 1In
1478, she was consicered for tenure azlong with four other
faculty members —- one of whom was a priest. The College
Presidgent cenied tenure to Ms. Ritter.at that time, along with
two other lay faculty members. The tenure decision regarding
the third lay facuity nember was pcestponeo, and only the priest
was granted tenure. The College's Board of Trustees affirmed
the Presicent's tenure denial ocecision. Ms. Ritter then
accepted s one-year contract, and her employment terminated in
June 1980. sSee 4Y5 F.Supp. at 725-726, o

In the meantime, she filed an eaministretive complaint and
brought this suit in March 1480, alleging eEmplioyment ciscrimina-
tion in viclation of Title ViI of the Civil Rights Act, the o
Equel Fay Act anc the Age Discrimination in Employvment kct
(ADEA). The Colliege movea to cdismiss plaintiff Ritter's claims
on the ground that the antiaciscrimination statutes co not apply
and, constitutionally, cannot apply to religiously affiliated
institutions of higher education like Mount St. Mery's.

3. On August 8, 1980, the Qistrict court ruled that
plaintitf's Equal Pay Act and ADER claims coula not be pursuec
because of the College's religious character but that the Title
VII issue shoula go to trial. The trial was held in April ana
May of 1981, and judgment was rendered in favor of the College
on May 27. But the court denied the College's motion for
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attorney's fees and costs by memorandum and order of June 22. .
The parties timely filed cross-appeals in June 1981.

The appellate proceedings were then gelayea for over two
years while the plaintiff sought to have the trial proceedings
trenscribea. The Fourth Circuit finally issued a briefing
schedule by oraer of September 6, 1983,

DISCUSSION

This cese presents cifficult questions in a sensitive,
Gelicate and unsettled azrea of the law.

1. At 1ssue at this stage of the appeal is whether the
Equal Pay and Age Discrimination Acts should be construed to
apply to religiously affiliated colleges and, if so, whether
such application of the statutes is constitutional under the
Esteblishment anac Free Exercise Clauses of the First Amenc-
ment.”® The district Court has, in eftect, announced s blanket
exemption from these antidiscrimination statutes for religiously
etfiliatea colleges. The court aid not limit this exemption to
the employer-teacher relationship, nor aid it distinguish
between professional and nonprofessional employees of such
colleges. Rather, uncer the district court's analysis, these

e

* This case is also likely, at a later stage, to raise the
guestion of the constitutionaslity ot zpplying Title VII to
religiously atfiliated colieges like Mount St. Mary's. The
College raised this issue in its initisl motion to dismigs and
will probably renew its srgument on this point as an zlternative
cefense of the district court judgment in its favor on the Titie
VIl claim, EEOC hzs previcusly successfully arguea that
reliciously effiliated colleges, and other organizations, are
noL entitled to & blanket exemption from Title VI1 coverage on
First Amendment grouncs, See EEOC v, Pacific Precs Publishing
bse'n, 676 F.2d 1272 (Yth Cir. 1982); EEOC v. Southwestern
Baptist Theological Seminary, 651 F.2d 277 (5th Cir. 1981),
cert. deniec, 456 U.S. 905 (1982): EEOC v. Mississippi

Colicge, 626 F.20 477 (5th Cir. 1980), cert. cemied. 453 U.S.
G1z (1981).

4

The district court does hint that there might be room for
Grawing distinctions between professional and nonprofessional
employees in this area (495 F.Supp. at 728 n.6), but the

- (CONTINUED)



anticdiscrimination statutes simply must not be read as extending
to religyiously afriliated college employers at all. And, as the
EEOC warns 1in 1its recommendation (EEOC Ltr. at 1, 4), the
gistrict court's broad rationale could readily be invoked by
other kinas of religiously affiliated organizations --such as
hospitals and social service agencies -- to insulate themselves
Irom the reqguirements of these antidiscrimination laws.

The broad blanket exemptions announced by the agistrict court
are not likely to survive appellate review. But the Cocllege
could probably make & forceful argument in favor of a narrower
exzmption -- limited to the special school-teacher relation-
ship. And the plaintiff coula probably make an equally
torceful, or possibly more forceful, argument against such an
exemption --at least where, as here, the College does not assert
any religion-based reason to_justify the allegec dciscriminztion
on the basis of sex and age.” Colorable arguments could be
made on either side of this case because the statutory :
provisions themselves do not acdress these matters; there is no
controlling preceadent on these particular isgues; and the
legisiztive history is not very .instructive.

4 (FOOTNOTE CONTINUED)

aecision makes no effort to draw any lines more narrow than a
ber se rule of nonapplicebility to religiously effiliated
cclieges,

° The district court recognized that plaintiff's allegation
wes not that she was ceniea tenure to enable the College to
gra&nt teénure to & priest. 495 F.Supp. at 72Y. Rather, the
eliegeticn is that religion playes no role in the decision
egainst plaintiif's grant of tenure ( ibic.), and the Collece
hae arguec that the denial of tenure wzs Leced on her
"professional qualifications" ( Ic. 2t n.Y).

® The district court indicated that it conaucted an indepen-.
dent examination of the legislative history and found no indica-
tion that Conyress considered the guestion of the Egqusl Pay Act
Or ADEA's applicability to religious institutions. See 4¢5
F.Ssupp. at 727-728 n.5, 728 n.7. The plaintift did find some
evidence of congressional intent, however, based on the narrow
exception for employees of & "religious or nonprofit educational

(CONTINUED)



2. The government's basic choices, then, are (1) to -
decline this opportunity to intervene, (2) to intervene in
support of the College's and district court's construction of
the statutes, or (3) to endorse EEOC's recommendation and
lntervene in support of the plaintiff's position. We think that
the third alternative represents the best course of action for
the government in this case.

a. The first option -- declining intervention -- offers
the obvious advantage of allowing more time for consideration of
the issues.  But EEOC has alreaay determined the position that
it wants the government to take, and it is the agency charged
witn primary responsibility tor administering these antidiscrimi-
nation laws. Moreover, EEOC has indicated that it stands ready
ana 1s eager to file & brief by the current October 11, 1983
Geadline in this case. Accordingly, we should not decline to
intervene unless there are very serious doubts about the govern-
ment's position. Moreover, we are not precluded from reconsider-
ing the government's position in light of the ultimate decision
of the Fourtnh Circuit in this case.

b. The second option =-- sicing with the Colleye =-- would
place the government in & very awkward position. 1In order to
argue ror a construction of the antidiscrimination statutes that
goes not reach religiously affiliated .collieges, we would be
regulirea to concede at the outset that the broscer statutory .
censtruction would pose "s significant risk that the First
Amencment will be infringed." NLRK v. Catholic Bishop of

® (FUOTNUTE CONTINUED)

cinference center" in the Fair Labor Stancards Lot (FLSR), of
wrich the Equal Pay Act is & part. See 2Y U.S.C. 213(e¥ (3},
Cilscusseq at 495 F.Supp. at 727. Ancd the EEQC, in addition, N
points to the congressional intent reflected by 2¢ u.s.cC.
2U3(r)(2), which expressly indicates that the FLSA applies to -
not-for-profit educational institutions. See EEOC Ltr. at 3. 1t
ls conceivable that an exhaustive review of the legislative
history of the FLSA, Equal Pay Act and ADEA could produce some
accitionsl information, although EEOC has informally advised us
that there is nothing more to be gained from such an under-
taking. What little legislative history there is bearing on

this matter is discussed in the EEOC Shenandoah brief, at 2-7
(attached).

t




Chicage, 44U U.S. 490, 502 (1979). Once we have made such a
concession, we would be hard-pressed to detend the constitu-—
tionality of the statutes if the Fourth Circuit were to accept
plaintiff's (ana EEOC's) view that Congress did intend to
inclucoe religiously affilijatea colleges within the scope of the
Equal Pay Act and the ADEA. We would be compromising our
ability to defend the constitutionality of those statutory
provisions, even though we would otherwise be able to advance
substantigl arguments in support of their constitutionality. We
should not allow ourselves to be trapped in that awkwarg

pcesition, especially since EEOC's argument to the contrary has
substential legal merit. :

c. The third option -- intervening in support of the
plaintiff's position -- has several agvantages. It adopts the
position urgea by the agency chargec with primary responsibility
for administering the statutes in guestion. It enables the
government to assume the familiar position of acvocating the
broaaest possible reach of a remedial statute consistent with
the Constitution. Anc it probably does most accurately reflect

the intent of Congress to eliminate sex and age discrimination
trom the wecrkplace.

t

3. The basic legzsl arguments that would be mage by EEOC in
support of plaintiff's position are outlined in the accompanying
EEOC recommenastion and in the attached pleacings filed by
plaintiff in the district court. See especially briefs filed by
DUL enc EEOC in Marshall v. Shenandoah Baptist Ministries
#€s'n, Civil Action File No. 78-0115 (W.D. Va.). A few
dcaitional comments about EEOC's proposed argument are in order.

3. The government neec not, ana should not, argue that the
Equal Pay Act and ADEA prohibit sex and age discrimination in
&ll circumstances involving employees of religiously affiliated
coclieges. This case does not involve employees of a church—
Creratec seminery, oOr ciscrimination in the pey of nuns as .
CCrpereQ to priests, or lay teazchers ac compareG to priests, Any
numher of troublesome hypotheticals can be imegined in this
Celicete anc sensitive areaz of the lew. But 2ll that is at
issue here is the aliegec discriminstory treatment of a female
lay teacher, as compared to other similarly situated lay
teachers, in the liberal arts division of an independent, though
Church-affiliatedqd, college. Ana the College does not contend

that the alleged discrimination results from any religion-based
belief or practice.

The applicability -of “the antidiscrimination statutes in this
context does not foster excessive government entanglement with
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religion in violation of the Establishment Clause. And it does
not burden the College's religious beliefs in viclation of the -
Free Exercise Clause. Moreover, even if any incidental burden
on the free exercise of religion might be identified (though
none has been suggested), the .government has a compelling
interest in eracicating sex and age discrimination from the
workplace. Thus, the government has a substantial argument that
pieintiff mey properly pursue her statutory antidiscrimination
remedies against the College in the factual context cf this
paerticular case.

b. It shoula be noteo that a federal district court in
Tennessee has specifically rejectec the reasoning anc holding of
Ritter on the Equal Pay Act issue. See Russell v. Belmont
Coilege, 554 F.Supp. 667 (M.D. Tenn. 1982). The decision in
Russell appears well-researched and well-reasoned. Tt will
gerinitely 510 our arygument in the Fourth Circuit. See glso
Mitchell v+ Pilgrim Holiness Church Corp., 210 F.2d 879 (7th
Cir.), cert. ceniec, 347 U.S. 1013 (1954) (FLSA applies to
religiously arfiliatec publishing house); Marshall wv. Pecific
Union Conference of Seventh Day Adventists, 14 EPD %7806
(C.D. Calif. 1977) (FLSA and Equal Pay Act applies to religious
institution).

c. The College might seek support for its position from
the decision in St. Martin Evangelical Lutheran Church V. South
Dekota, 451 U.S. 772 (1981), in which the Supreme Court helo
that the Feceral Unemployment Tax Act (FUTA) does not apply to
churcn-opereted schools. That case is distinguishable rrom this
one in two important respects. First, the schools inveclved in
thet cese hed "no separate legal existence trrom & church > > = _»
451 U.8. 5t 784, Secona, the Act containea =z specific exemption
fer employees of & church. The Court merely helc thsat the
erployees of the church-ownec and operated schools fell sguarely
within thet specific stetutory exemption,

c. FEOC incicetes that its ADEXZ argument will rely heevily
on tne anelogy between the Auye Act and Title VII, &s recognized
Dy the Supreme Court in Oscer Mayer & Co. v. Evans, 441
U.E. 750, 756 (1979). 1In this connection, it should be
emphasizea that the definition of "employer" in the ADEA, 29
U.85.C. 630(f), anag the ocefinition of that same word in Title

VII, 42 U.S.C. 2000e(b), employ essentially the same statutory
language.

At the same time,. the relationship between the ADEA and the
FLSA shoula not be ignored. Indeed, as the Supreme Court noted
in Lehman v. Nakshian, 453 U.S. 156, 166-167 (1981), Section 7

-8 -



of the ADEA, U.S.C. 626, expressly incorporates FLSA enforcement
powers, remedies and procedures.’ A persuasive argument on

the FLSA/Equal Pay Act issue in this case may therefore carry
over to the ADEA issue.

CONCLUSION

For the foregoing reasons, 1 recommend that the government
intervene in support of the plaintiff-appellant in this case.

J. PAUL MCcGRATH
Assistant Attorney General
Civil Division

By:

Carolyn R. Kuhl
Deputy Assistant Attorney General

7 See also Oscar Mayer & Co. v. Evans, supra, 441 U.S. st

766 (Blackmun, J., concurring) ("I could be persuaqged * * *
‘that ADEA proceedings -have their analoygy in Fair Labor Standards
Act litigation and not in Title VII proceedings™).

-9 -
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WACHIINGTON, DV.C. 0t

September 22, 1983

Richard Willard -

Deputy Assistant -
Attorney General

Civil Division

Department of Justice

Re: Intervention in Ritter v.
Mount St. Mary's College
No. 81-1534(L) and 81-1603

Dear Mr. Willard:

On September 12, 1983, the United States Court of Appeals
for the Fourth Circuit, pursuant to 28 U.S.C. § 2403(a) and
Rule 44, Fed. R. App. P., wrote the Attorney General to advise
him that this case "may draw into gquestion the constitutionality
of an Act of Congress.“l/ The letter alsou instructed the
government to inform the court, by September 22, 1983, if it
wished to intervene and participate in the appeals. We
understand that the civil division has verbally obtained from
the court a two week extension for its response.

The issues involved here concern coverage of the Age ‘
Discrimination in Employment Act, 29 U.S.C. 621 et seg. (1967)
and the Equal Pay Act, 29 U.S.C. 206(d) amendments to the Fair
Labor Standards Act, 29 U.S.C. 201 et seqg. (1963). Specifi-
cally, the issues are whether educational institutions operated
by religious groups are exempt from the provisions of these
Acts. If the district court's reasoning 1is upheld, the issue
is much broader and may call into question coverage of any
church-affiliated activities such as huspitals, social service
agencies and other business ventures. We believe that such
institutions are not excluded from coverage.

Since 1979, the EEOC has been responsible for enforcing
both the ADEA and the EPA. (E.O. 12144, 44 Fed. Reg. 37193
(1979)). However, whenever constitutional issues may arise
in litigation under these acts, the EEOC must notify your
department. 1In the past, as in EEOC v. Wyoming, F. Supp __
‘“fﬁl\FEP Cases 1291 (D.C. Wyo. 1981) rev'd and remanded 51 U.S.L.W.

)
>\
)
<

1/ Tﬁere are two appeals being considered together. One
-involves a denial of attorneys' fees with which we are not at
present concerned.

Tl



4219 (March 2, 1983), the Commission has taken lead responsibi-
'lity in the conduct of the litigation. See also EEOC v.
Allstate Insurance Co., No. J82-0186(B) (S.D.Mo.), and other
cases raising the INS v. Chadha, 51 U.S.L.W. 4907 (June 23,
1983), issues. We propose that the same practice be followed
here, whereby the Commission will prepare the initial brief

and will submit it to the civil division for comment soO that -
the final brief will represent the views of both Department

of Justice and the EEOC.

At the outset, it should be .noted that the specific
issues raised on appeal do not involve constitutional questions
but merely ones of statutory interpretation, whether Congress
intended these statutes to apply to religious institutions.
See NLRB v. Catholic Bishop of Chicago, 440 U.S. 490, 499
(1979). oOnly if we are successful in overturning the district
court rulings will there be any possibility of a constitutional
issue arising. Id. The issue would involve the Religion
Clauses of the First Amendment, an issue we have successfully
litigated in the Title VII context. See e.9. EEOC v. Pacific
Press Publishing Ass'n, 676 F.2d 1272 (9th Cir 1982), and EEOC
V. Southwest Baptist Theological Seminary, 651 F.2d 277 (5th Cir.
1981). The General Counsel will recommend to the full
Commission that the EEOC intervene in this case to defend the
jurisdiction of these statutes.

The instant action was brought by a fifty-seven year old
former faculty member of Mount St. Mary's College, a private
institution affiliated with the Catholic Church. She alleged
that she had been denied tenure in violation of Title VII of
the Civil Rights Act of 1964, 42 U.S.C. 2000e et seg., and the
ADEA, and that she had not been compensated at a rate egual to
similarly situated males, in violation of the EPA. On August
8, 1980, the United States District Court for the District of
Maryland entered summary judgment for lack of jurisdiction
regarding the ADEA and EPA claims, but ordered that the Title
VII claims go to trial.2/ Ritter v. Mount St. Mary's Hospital,
___F.supp__ .« 23 FEP Cases 734 (D.C. Md 1980) (a copy of the
decision is attached).

2/ The district court, after trial, on May 21, 1981, ruled
against the plaintiff on the merits of her Title VII claim.
We are not, at this time, concerned with this aspect of the
appeal. However, if the college raises the issue of whether
there is jurisdiction under Title VII over church-affiliated
colleges, the Commission will address that issue in its
brief.



The court based its- ruling regarding both the ADEA and
EPA claims on its understanding of the Supreme Court's ruling
in NLRB v. Catholic Bishoup of Chicagou, supra 440 U.S. 490.
In Catholic Bishop the Court held that, befure a court may
exercise jurisdiction in cases such as this, there must be a
determination that there was a "clear expression of an affir-
mative intention of Congress” to include religious institu-
tions within the scope of the statute. Id. at 504. The
court held that neither statute nor their respective legisla-
tive histories evidence any such intent. We disagree.

We plan to argue that the intent of Congress to include
religious institutions under the coverage of the EPA is clear
from section 3(r)(2) of the FLSA, 29 U.S.C. § 203(r)(2), which
indicates that schools such as Mount St. Mary's are covered
by the Act. It provides that the Act covers, inter alia, the
activities of any person or persons:

in connection with the operation of a
hospital, an institution primarily
engaged in the care of the sick, the
aged, the mentally ill or defective
who reside on the premises of such
institution, a school for mentally or
physically handicapped or gifted
children, a preschool, elementary or
secondary school, or_an institution
of higher education (regardless of
whether or not such hospital, insti-—
tution, or school is public or private
or operated for profit or not for

profit).

(Emphasis supplied). We believe the inclusion of private,
not-for-profit educational institutions strongly indicates
Congress' intent to cover religious educational institutions
since they make up the bulk of that categoury. This inference
is supported by a 1977 amendment to section 13(a)(3), 29

' *U.S.C. § 213(a)(3), of FLSA which, for the first time, added
the emphasized language below. That section, in part, excludes:

any employee employed by an establishment
which is an amusement or recreational
-establishment, organized camp, or religious
or non-profit educational conference center,
if (A) it does not operate for more than
seven months in any calendar year. . . .

1



. We submit that Congress would not nave alicnhvcd - Ltie & LoA LU
specifically exempt scasonal religious educational counference
centers if all religious educational institutions were already
exempt under the Act. Therefore, the inference that educational
institutions like Mount St. Mary's are covered by the Act is
compelling.

The coverage of the ADEA emanates from Title VII rather
than from the FLSA since its coverage and prouscriptions were
taken from Title VII. See Oscar Mayer & Co. v. Evans, 441
U.S. 750, 756 (1979). The only significant difference
between the two statutes, with regard to coverage, is that
the ADEA does not provide an exception similar to section 702
of Title VII which clearly establishes that the statute
applies to most employment practices of religious institutions.
That section is an exemption to the coverage of Title VII
which provides that religious institutions may discriminate
on the basis of religion in most of their employment decisions.
As the district court in this case and other courts have
noted, by negative implication, this provision makes clear
that religious institutions are covered by Title VII regarding
other forms of discrimination. See e.g. EEOC v. Mississippi
College, 626 F.2d 477 (5th Cir. 1980). The reason the ADEA
has no similar exemption is because it contains a broader,
all-encompassing, exemption in Section 4(f), 29 U.S.C. §
624(f), that permits differential treatment as long as it ."is
based on reasonable factors other than age.”™ Inclusion of an
exemption such as found in §702 of Title VII would therefore
have been redundant. Since Title VII applies to religious
institutions, and since the ADEA was drafted to parallel
Title VII, we believe there-is no justification for more
limited coverage under the ADEA.

The effect of widespread application of the reasoning of
the district court is as drastic as it is obvious. While
this case deals with a tenure decision, the approach of the
trial court would exclude from the EPA a broad range of
practices, including differential payment, on the basis of
sex, of housekeeping and janitorial personnel, and would ;
allow discrimination in wages for administrative personnel,
as well as the professorial staff. The same broad immunity
would occur +in the age discrimination area. Finally, as
noted above, the decision would apply to church affiliated
hospitals, social service agencies and other business ventures,
excluding such institutions from the scope of the ADEA and
EPA. We do not believe Congress intended such a result.

Sincerely, ‘ . -

K8 Spp—

PHILIP B. SKLOVER
‘Associate General Counsel
Appellate Services Division
Office of General Counsel
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Bros. by disguising the warranty of work-
manlike performance and implicd obligation
of reasonable performance as an indepen-
dent basis of tort liability between employ-
er and platform owner.

[2] Whatever responsibility Houma had
with respect w its employees’ safety, it is
clear that it was a duty owed to its employ-
ves and not Mesa.  Assuming an indepen-
dent tort duty did exist between an cmploy-
er and a platform owner, the employer's
obiigation to indemnify the platform owner
the damages it is required w pay the in-
jured employee arises “on account of” the
employee’s injury.®  In the absence of a
contractual indemnity provision, “there sim-
ply exists no underlving tort liability upeon
which to base ¢ claim for indemnity against
the employer.” 1 Berry Bros., 377 F.2d at
515,

o

CONCLUSION
Based on the foregoing legal authorities,
the Court hergby GRANTS. the motion of
Houma Welders, Ine., for summary judg-

ClmETD

Madeline RITTER
V.
MOUNT sT. MARY'S COLLEGE.
Civ. A, No. N=30-632.

ment.

United States District Court,
D. Marviand.

Aug. 3. 19=0.

Plainuff, w lay female teacher who was
refused tenure, brought uction against reli-

9. 33 U.S.C. § 905 provides, m pertinent part:
The liability of an emplover prescribed in
section 904 [for compensation} shall be ex-
clusive and in place of all other liability of
such emplover to the emplovee,
and anvone otherwise entitled to recover
damages from such empiover at law or in

gious, nonprofit college alleging sex and
age diserimination.  Upon college’s motion
to dismiss, which wus treated as 2 motion
for summary judgment, the District Court,
Northrop, Chiel Judge, held that: (1) plain-
tUff did not have a claim under Equal Pay
Act or Age Diserimination in Employment
Aet but did have a claim under Tile VII,
and (2) material issue of genuine fact exist-
ed as to whether relien played any role in
decision of defendant which granted tenure
to priest, to not grant tenure to lay female
teacher, precluding summary judgment in
favor of the college on First Amendment
grounds on teacher’s Titde VI elaim.

Order in accordance with opinion.

1. Civil Rights =9.10

In enucting Title VII, Congress demon-
strated a clear, affirmative intention to in-
clude religiously affiliated sehools within its
secope and oniy exempt them from liability
for religious discrimination; thus, a lay fe-
male teacher dented tenure by religious,
nonprofit  educational institution had a
claim under Title VI Civil Rights Act of
1964, § 701 ¢t zeq., 42 US.C.A. § 2000e et

Sed.

2. Labor Relations &=20.5, 1333

Neither Equal Pay Act nor Age Dis-
crimination in Employment Act expressed a
clear, wffirmative intention to meclude with-
in their scope religous, nonprofit edseation-
al institutions; thus, female teacher denied
tenure at such a college had no claim under
those Acts. Fuir Laber Stindurds Act of
1938, & 6&(dy as amenmded 29 U.S.CA.

§ 206(d); Age Diseriminution in Employ-.

ment Act of 1967, §§ 217, 29 US.CA.
3 621 634,

3. Federal Civil Procedure &=2497

Material issue of genuine fact existed -

as to whether religion played any role in

admiralty on account of such injury or death

10. This holding was most recently reaffirmed in

Olsen v. Shell Oil Co., 583 F.2d 1099, 1103-
1104 (Sth Cir. 1979). ‘
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decision of religious, nonprofit educational

nstitution, which granted tenure o priest,
Lo denv. tenure to tay female teacher, pre-
dudimy summary judgment in favor of the

coliege on Firnet Amendment grounds on
reacher’s Titde VIT elaim. Civil Rights Act
of 1964, § T0] et seq. 42 US.CLAL§ 20000 et

seq.; URCAConst. Amend. 1.

Md Dona

Philided-

Jumes M. Kramon, Baltimore,
S Kaihn and JoAnne Dol
phiz. Pa. for plainuff

Henry R. Lord and Neil J. Dilloff, Buit-
Md., for defendant

Verson,

more,

NORTHROP, Chief Judre.
< Ritwer.
hrought

Plainuff. Mudelin fify

(’;imuﬁw.

Lv-seven

cear-ohd this  action

aguinst the defendant, Mount Saint Mary's
College (nercinafier the Collegey, alleging

oy and age diserimination under Tite V1

of the Civii Rights Act of 1964, 42 USRS
§ 2000¢ ¢l wq o wie BEqual Pay Act of 1664,
29 U200 8 206(d) und the Age Diserimini-

tion in ?,rvm j.munt Act thereinalter the
ADEA), 20 U § 621 (4.
is presentiy M {ore ‘}.c Court on defendant's

The matier

motion o dismiss the comypdaint under Rule
12thiln (LK2), thor of the
Rules of Civil Procedure. - A hearing on the
motion wus condueted this Court on

{fidavits

1480, Beczuse of

and Foders!
i'l_‘(('r\,'

August 5, and

other matenas oulside the comphiint havy
peen presented. the Court wiil treat the
defendant’s motion us & moton for summu-

Fed RO 12¢b

member

ry j\l‘ﬂ,{ﬁ”:k‘l'.L

Plaintiff was @ lay facuity at the

College, which s the oldest private, mmde-
pendcn* Cutholic insttution of kigher loarn-
‘ng in the United States. The College’s
objecuves are o provide a liberal arts edu-
cation and « Catholic experience for it
students, All undergraduate students are

required to Lake at deast fifteen semester
eredit hours in philesophy, ethies, and theol-

1. Father Muailoy was subseguently
Vice President of the Coliege.

appointed

2. The Board of Trestees aoted throagh a quo-
rum of 1t Executive Camnuttee, of which o
majority were cerpy ancluding the Archbishaop

b - . . .
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B 5 D ety = ety
2,
> ot e
< A
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oy prior to graduation. Students are en-
couraged to attend regular chureh services,
Approximately 9077 of the student bosdy and
7 of the facuhy Catholie. In 1978,
sut of i totad faculty of 76, there were 21
full-time priests and one nun on the facuity.
Since its ineeption in 1208, the College has
had a poiiey of recruiting retaining
qualified priests on its faculty. In an affi-
davit, the Chiirman of the of Trus-
the College, the Rev, Msgr. Andrew
J. MeGowan, gave the following reasons for
this poliey: '

dre

and
Board

tees of

for the poiicy of reeruiting
and retaining qualified priests on the Col-

The reusons
fege fuculty are many: priests provide a
dimension Lo the College consist-
its history,

priests provide

sprritual
}

ent wit tradition and mis-

sion: spirituid  serviees
and periorm other clerical functions {or
: 1!31‘}'

reEeIVe o eNLr <'zsmp~-vmx~

the Cotlege pavs substantaliy less

sgidry o pricstsoand, accordingiv, Dinun-

clut considerations mibitate in faver of

emploving priests over Jay fuculty; and
priests are necessary too teach the re-
quired teology courses offered by the

Cui;cgu
JoMeGowe

[hsmiss at 2

: Y
Msgr, Androw

Mation o

vitef flov

jijiart

considere:l for tenure in
with Tour ather faculty
which one was a priesti—Fa-
ther Vineent P Madloy.
1978 plaintiff wax adviged by
Lirs

she had been denied tonnre,

WIS
aong

vhers, of

Yy, vy
e

On December 20,
the President
Robort J. Wickenherser,
Two oth-

also denied

of the Collepe,

hal

rolay [aculty members were
'.cmxry, and i tenure decsion regarding the
remaining iay faculty member had been
Father Milioy
aret Paanurlf appealed per deniad of wen-
0 the College’s Board of Trusteest
whicn uffirmed the President’s deesion. In
late .\I:xrch 1679, plaintif{ accepued & one-

vear terminad contract ut the College, which

ikmum".m Wiks fven Wi

ure

ot Baltimore whao serves an the Executive Com-
mitiee ex officior At that time, the By-Laws of
the Callege required a imajonty of the Board to
pe compaosed of clergynien and specitieally in

ciuded the Archhishop of BEualumore.
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expired in June 1980. After having appar-
ently complied with the administrative pre-
requisites of Title VI, plaintiff filed this
action in March 1980.

The College contends that 1) this Court
lacks personal jurisdiction over the College:
2) this Court lacks subject matter jurisdic-
tion over the case; and 3) the complaint
fails to state a claim upon which relief may
be granted. The College bases these con-
tentions on the grounds that Title V1I, the
Equal Pay Act, and the ADEA do not ex-
press a clear, affirmative intention o in-
clude within their scope religious, non-prof-
it, educational institutions such as the Col-
lege. Assuming, arguendo, these statutes
do express such an intention, the College
submits that the Free Exercise and Estub-
lishment Clauses of the First Amendment
to the United States Constitution prohibit
this Court from considering the plaintiff’s
claims:

The College's rights under the Establish-

ment Clause would be violated because of

excessive governmental entanglement
into the College’s internal decisionmaking
and administrative affairs with respect to
its faculty, including clergymen, and the
policy of the College in seeking to retuin
qualified priests on its faculty. The Col-
lege's rights of free exercise of its reli-
gious practices will be unconstitutionally
burdened, inter alia, by the Court's re-

view of (1) the granting of tenure to 2

priest, Reverend Malloy, as opposed to

Mrs. Ritter, (2) clergy holding tenured

positions in the faculty, (3) clergy holding

administrative positions, (4) the tenure
policies of the College as they may be
influenced by consideration of clergymen
eligible for tenure, and (5) faculty sala-
ries of layv and clerical faculty.

Mation to Dismiss at 2-3.

The starting point for this Court’s analy-
sis must be NLRB v. Catholic Bishop of
Chicago, 440 U.S, 490, 99 S.Ct. 1313, 59
L.Ed.2d 533 (1979), where the Supreme
Court held that church-operated schools?

3. Although the College is not ‘‘church-operat-
ed,” its status as a religiously affiliated school
suffices to invoke Catholic Bishop in analyzing

teaching both religious and secular subjects
were not subject to the jurisdiction of the
National Labor Relations Act. The Court
stated that where the exercise of a federal
regulatory statute over a religious institu-
tion raises serious first amendment ques-
tions, a court must first determine whether
the statute provides jurisdiction over the
institution. The test used to make this
determination is whether there was a “clear
expression of an affirmative intention of
Congress” to include religious institutions
within the scope of the statute. 440 U.S. at
504, 99 S.Ct. at 1320. In Catholic Bishap,
the Supreme Court found “no considera-
tion” by Congress of church-operated
schools in cither the Act or its legislative
history. Jd. The Court therefore excluded
such schools from the jurisdiction of the
Act. ‘

{1} Title VII prohibits an employver from
discriminating against an employee on the
basis of sex. 42 U.S.C."§ 2000e-2(a)1).
Stressing the absence of any mention of
religious institutions from the definition of
“person” or “employer” in Title VII, 42
U.S.C. § 2000e(a) & (b). the College main-
tains there was no clear, affirmative inten-
tion of Congress to include religious institu-
tions within the ambit of Title VIL

The courts which have construed the ap-
plicability of Title VII to religious institu-
tions in light of Catholic Bishop, however,
have concluded that Title VI does apply to
religiously affilizted institutions.  Dolter v.
Wahlert High School, 483 F.Supp. 266 (N.D.
Towa 1980); EEOC v. Pacific Press Publish-
ing Ass'n, 482 F.Supp. 1291 (N.D.Cal.1979).
Section 702 of Title VII, 42 US.C.
§ 2000¢-1 provides an exemption for reli-
gious organizations to discriminate on the
basis of religion:

This subchapter shall not apply

Lo a religious corporation, association, ed-

ucational institution, or society with re.

spect to the émployment of individuals of

a particular religion to perform work con-

~nected with the carrying on by such cor-

this case. See NLRB v. Ford Central High
School, 623 F.2d 818 (2d Cir. 1980).
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poration, association. educational instity-
tion, or society of its activities. ‘
Section 703 of Tite VII, 42 U.8.C. § 2000¢ -
2eX2) provides a similar exemption:
{1}t <hall not be an uniawful employment
practice for a school, college, university,
or other vducational institution or instity-
tion of learning to hire and employ em-
ployees of a particular religion if such
sehool, college, university, or other educa-
tional institution or institution of learn-
ing is, in whole or in substantial part,
owned, supported, controlled, or managed
by 4 particular reiigion or by a particulur
religious corporation, association. or socic-
ty, or if the curriculum of such school,
college, university, or other educationul
institution or institution of learning is
directed toward the propagation of par-
ticular religion.

Unless this Court were to regiird these stut-
utes as mere surplusage. it is thus clear that
Congress  exempted religriousty  affiliated
schools only from religious discriminstion.é
Accord MeClure v. Salvation Army, 4680
F.2d 553, 55752 (5th Cir.). cert. denied, 409
U.S. 896, 83 S.Ct. 132, 34 L.Ed.24 152 (1972)
(pre-Catholic Bishop anaivsisi. The only
case to the contrary, EECC + Mississippi
College. 451 F.Supp. 564 (.10 Miss.), apiprel
docketed, No. 78-3123 (51h Cir Sepl. 27,
19700, 0 Jess than persuasive in its reason-
ing. This Court therefore concludes that
Congress hus shown a clear, affirmative
intention to include religously affiliated
schools within the scope of Title VIL

{2] Turning w0 the Equal Pay Aet, 24
U.S.Cos 2060y 1, this Court agress with
the defendant that under the Catholic Rish-

4. Had Congress intended (o ENCMPU Teliions
organizations from other forms of discrinina.
ton, the United States Court of Appeals tor the
Distnet of Columibia has noted i strong dicta
that section 702 might be constitutionally in-
firm. King's Garden, Inc. 1. FCC, 498 F.2d 51
(D.C.Cir.), cert. denied. 419 1S, 996. 95 S.C¢
309, 42 L.Ed.2¢ 269 (1974). Cf Cathoiic Bish-
op. supra at 51% n.ll. 99 S.Ct. at 1321 n.1i
(Brennan, J.. dissenting) (majority's construc-
von of congressional intent raises establish- -
ment clause question).

5. Neither party has suppiied the Court with
any meaningful research on the legislative his.

don

op test Congress did not demonstrate a
ciear, affirmative  inteation  to include
church-affiliated schools within the Aet's
jurisdiction. Plaintiff has not pointed to
amytmng in the legislative history of the
Act to indicate this intention.  She does
point o an cxemption in the Fair Labor
Standards Act. which governs the Equal
Puv Act, contained at 29 U.S.C. § 213¢a)3).
This exemption applies to “any employee
emplered by un establishment which is an
amusement or recreational establishment,
orranized camp, or religious or nonprofit
educationul conference centor” operated on
a seasona! busts. Plaintiff makes the super-
ficiadly appending argrument that if Con-
gress had intended o cxempt all religious
organizations from the ambit of the Equal.
Pay At there would have been no need to
car-e ont an exeeption for this narrow type
of rofigricus organization.

This Court belicves, however, that this
statutory reference faits to meet the “clear,
affirmative intention™ requirement of Cath-
olic Bishop Altnough this Court employed
& simiar “surplusage” rationale in its anal-
vsis of Tite VI the sweeping language of
12 USO8 2000¢ 1 and the inclusive lan-
L USC S 20006 2(eK2) permit-
e such un interpretation,
the narrew,

3

U o

oo

To transiate
non-inclusive Cxemption eon-
Wwined in 3 213000030 into the broad Proposi-
ton that Congress expressed i clear, af-
firmative Intention 1y huve 1he Feual Pay
Act apiiied to religious institutions would
Ho vinlered to the Catholic ishep holding.
Whie 8
L Congress” intent, it is {ur {rom conclu-
sives ‘

218(a KR vertainly provides n elye

'

Lo CGE e Egual Pay At of 1963 or the Fair
Labur Standards Aineadiment. of 1977 which
Created the exemption tound  at 26 Us.C.
Y2 This Court's AL examnation of
the congressional committes reparts and de-
bates of the Foaual Pav Act of 1963, see H.R.
Rep No. 309, &sih Cong., ist Sess., reprinted in
{1963] U.s.Code Cong. & Admin.News, pp. 687,
687 2t seg, S.Rep.No. 176, &5th Cong., 1st Sess.

(1463): 109 Cong.Rec. 892 & 8913 8917
(1963); 109 Cong.Ree. 9162-9218 & 9263

(1963}, 109 Cong.Rec. 9761 9762 (1963). and
the Fair Labor Standards Amendments of 1977,
se« H.R Rep No. 95 521, 9arh Cong.. st Sess.,
reprinted i {1977 U8 Code Cong. & Admi
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Plaintiff insists that application of. tn.
Equal Pay Act to the College would not
interfere with the Collegd's religious mis-
sion but, rather, would only involve a me-
of fuculty
This argument is flawed. There is neosug-
gestion in Catholic Bishop that the courts
should eagage in ad hoe determinations of
whether a federal regulatory statute should

i

chanica!l  comparison suluries,

apply to one bona fide religously affiliate

Ay
g

school while not applying o another$
piving statutes on such o hodgepodge busis
would lead o chaotic and neonsistent re-
sults.  Inasmuch as cleries are paid lower
saliries than lay faculty at the College. the
threat of governmental intrusion into first
amendment areas does not, at first blush,
seem serious (although defendant has not
vet addressed this point).  The Court can-
not. however, look at this une particuiar
af filiated
Unquestionably, there are other such inst-

refiriously school in solation.
tutions that base their salary scales upon
See also B Schler & P
Employment Diserimination
Law, 2t 218 (1976) ("M fny relynious insth
wutions prefer members of

religrious eritéria.
Grossman,

their religion for
all jobs, but will offer temporary employ-
ment, {requenthy st o Jower rate of pay, o
nonmemlbers when there insufficient
members interested in employment.™).

are

News, pp. 3201, ef seqn S Rep No. 93 44, G5th

35t
Cony., Ist Sess. (19771, H R Conf Rep. Na, 65
wn

7Yl 45th Cong. Ist Sess. (1977 S.Cunt
Rep Noo 95 487, 45th Conge, Ist Sess, reprrt

ed i {1977) U.S Code Cong. & Adnun.News,
pp 3201, 3254 123 Congp.Rec. 28430 29483
C1YTTY 123 Conp Pec 32863 32,908 (1977
123 Cong Rec. S17.252 S17.254 (dusly ed. OcL
16, 1977y 123 Cong.Rec. HI1327-HI1.33x
(duriv ed. Oct. 20, 1877), uncovered no indica-
tion of anv congressional consideration of reii
£lous INstitutions in zeneral.

6. There 1s ilanguage in Catholic Lishop that
rmught allow courts to draw distinctions be-
tween professional and non-professionai «mi-
plovees of a religious institution.  See Catholic
Bishep, supra, at 501, 99 § Ct. at 1319 ("enueal
and unique role of the teacher in fulfilling the

mission of a church-operated school™): EEOC-

v. Pacific Press Publishing Ass'n, 482 F.Supp.
1291, 1302, 1310 & 1314-(N.D.Cal.1978). Ac-
cord, Whitney v. Greater New York Corp. of

Seventh-Day Adventists, 401 F.Supp. 1363,
1368 (S.D.N.Y.1975) NOW v President and
iy or T y . .
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The two cases plaintif { eites 1n support of
Marshall
v Pacific Union Conference of Seventh-Day
Adventists. 14 EmplPrac.Dec. © 7806 (C.D.
Ci 1977) decided  prior o Cathafic
Pishop. In dictum, ERXOC v. Pacific Press
Publishing Ass'n, 482 F.Supp. 1291, 1308
(N.D.Cal.1979) indicates its approval of Pa-
¢ifie Union, but iy, too, contains no Catholic
Rishop cnalyvsis, This Court must therefore
under (uchotic Bishop, that Con-
gress did not demonstrate a clear, affirma-
tive intention to include religioasly affiliat-
ed schools within the sweep of the Equal
Py Act of 1063

hoer position are of no assistanece.

Wirn

conclude,

Applving Catholic Bishop to the Age Dis-
crimination in Empisvment Act. 29 US.C
§3 621 634, this Court must alse conclude
thet Congress did not express a clear, af-
firmative intention w include religrious odu-
the ADEA.
Plairtif{ has not pointed to anything in the
Act or its jegishdive history to indicate such
an intention.”  Instead, she urges this Court
to construe the ADFEA in conjunction with
Tithe VIE for “publie poliey reasons,” citing
Oscar Mayer & Co. v. Evans, 441 U.S. 75,
Gy R.CL 2066, 60 Loked 204 609 (197Y). Osear
Maver, however, involved provisions of the
ADEA und Tide VI thet are virwally in
huee verba.

cational institutions  under

There s ne provision in the

Board of Trusices of Santa Clara College, 16
FEP Cases 1152, 1156 (N D €al.1975); Bagni,
Discrimunation in the Name of the Lord: A
Critweal Fyaluation ol Diseriomnation by Reli-
woas Orgameations, 7% Columol Rev, 1014,
1544 46 (1979 RO v Suathwestern Bap-
LSt Scenunary, 45% F.Supp. 255
UONDY Tex 19080) represents a special situation
due to the pervaswely religious and virtually
cloistral envitonment of the senpsnan.

Theologea

~3

Neither party has supplicd the Court with
any meamngful researeh on the legislative his-
tory of the. ADEA. This Court’s own examina-
ton of the congressional commitiee reports
and debates on the ADEA revealed no indica-
tion of any congressional consideration of reli-
ious institutions.  See HR.Rep.No. 805, Soth
Cong.. Ist Sess., reprinted 1 119671 U.S.Code
Cong. & AdminNews, pp. 2213, et seq:
S.Rep.No. 723, Yuth Cong., st Sess. (1967)
113 Cong.Rec. 34,738 34.755 (1967); 113 Cong.
Rec. 35.033 35057 (1967); 113 Cang.Rec. 35,-
228 35229 (1467) 113 Cong.Rec. 31,248 31,-
257 (1967). ’
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ADEA similarly worded s 42 US.C

§§ 2000e-1 or 200 2Aew2)f

[3] Huaving determined that Title VII
applies W religious institutions, the Court
must now turn to the question of whether
its exercise in this case would violate the
guarantees of the Religion Clauses of the
First Amendment.

In support of its motion, defendant main-
tains that examining its decision to deny
plaintiff tenure would intrude into the Col-
lege's religious activities.  Specificaily, the
College argues that quesuuiing its decision
Lo grant tenure 1o a priest. Father Malloy,
as opposed 1o plaintff, infringes on the
College's religious policy of granting tenure
to qualified priests whenever possible.
Plaintiff strenuously denies she is contend-
ing that Father Malloy was given tenure
instead of her. She indicates there was no
imitation on the number
tions in late 1472 Because Futher Malloy
was in the Theoiogy Department (where o
faculty were, and are, priestsiand plaintiff
was in the Education bv,mmncnt. presum-
ably they were not competing for the same
teaching position.  The qguestion, plaintiff

st \xhj: Father Malloy
‘

suggests, 18
granted Lanurc insiead of her, but why she

of tenured posi-

naot Was

was nol dlso _u'run!.m tenure.
Were this w
granted tenure nstead of a lny person bes
.

i)y

case whers o priest wius

cause of the College’s relgious poliey

promating priests, sueh o decision conhd well

be shichled from judicial seruting by the
first amendment. Questioning this poliey

could result in excessive povernmental en-
tangiement, because it might “necessarily
involve inquiry into the good faith of the

position asserted By the asur}.r_\“:uiminis&r:r
tors and its red

gious mission.”  Catholic Bishop,
52, 99 S.CL at 1320,
however. 48 to whet
here.  There s

ations=hip to the school’s reli-
supra at
The record is unelear,
her such was Lthe case
othing conciusive in the

8. Although plainuft has not made tne argu-
ment. one might curmise that if Congress in-
tended for Title VI to appiy to religious institu-
tons, 1t would also intend for the Equal Pay
Act and the ADEA to apply likewise. Such
cunjecture, however, does ot meet the exact-
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record verifving whether there was any
the number of faculty who
could be grunted tenure. Although defense
a limitation at oral
{, he pointed Lo nothing in the ree-

himitation on

counsel indicaied such
argumen
ord to support this contention.

Plaint
herself and Father Madloy in her camplaint
of diserimination filed with the Maryland
Human her
charge filed with the Equal Employment
Opportunity Commission, and her complaint
Gise. Scee Complaint at 3 & 5
Exhibits 4 & B Defendant’s Reply to
Plainufrs Memorandum in Opposition to
Motion to Iismiss. Despite these compari-
sons, nevertheless, the grounds for the deni-

i1 does invite comparisons hetween

Comnussion on Relutions,

in this

al of 1enure are unclear.

Rocmer v, Board of Public Works of
Marviand, 387 F. \‘uwp 1232 (D.MdA1974)

af7d 426 US.
174 ¢
Marviand statute

noncategoriesl grants to

746, 95
1576} involvesd

(three-tudpe panel
the cansututionadity of o
providing annual,
private mi;u:cs, zxmong them relignously uf-

filiated institut The Coliege was a de-
fenduant iz; that case. A remding of the
- - N ~ Ty

district court’s Findings of Faet suggosts

that upurt
reigien piay
sions ol M

from the Theology Depariment,
\

v o part in faeulty icnure deci-

ount Saint Mary’s College. See

387 Fosepp at 12940 This finding was pot-
ed by the Supreme Court. Nee 429 U8 at
THTUE SO AL ESH. Althourh the defend-
ant has seureied o dimit the app lxm.hm v of
the Rocmer decision to this casel it does not
eyt 4 [

divpute this finding.

I relimon

plved no roke i the decision
rot o grant plaintift tenure? then  the
Court fails to sce how the gpplication of
Title V11 1o this case would the first
amendment. 7 FEOC v Sopthwestern
Baptist Theologics! Sem 5 F.Supp.
(N.D.Ten 1980y (fuculity tenured on

viobite

mar R

255, 25K

Ciatholic
test

ing standards of the
affirmauve intention”

Bishop “clear,

9. On August 4. 1980,
tuon dor Summary
that the

the defendant filed a Mo-
Judginent, which indicates
College based its deinaf of tenure to

plainut! upon her professionst qualifications,
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predominanty reiigious criteriad. In any
event, genuine issuvs of muterial fact arc
apparent and summuary judgment is thus
inappropriate.  See NOW v President and
Bourd of Trustees ol Santa Clara Collegre,
16 FEP Cases 1152, 1155 (N.D.Cal.1975)
{motion W dismissi.

A separate order in conformance with
these rulings will be entered.
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John B. ANDERSON. Stephen P Kelley,
James D. Harrington. and Gerald M.
Eisenstat. Plaintiffs,-

V.

Rodney S. QUINN. in his official
capacity as Secretary of State of
the State of Maine, Defendant.

Civ. No. 8176 P.

United States Distriet Court,
D Maine.

Aug. 111680,

Sult was brougnt o challenge the con-
stitutionality of @ Maine statute which re-
quired independent cundidates for the Unit-
ed States Presideney wo Sle nominating pe-
titions with the Sc:-v:'cl;sr.\' uf State of Maine
By Aprid 119500 Plaintiff= sought a declar-
atory Judgment that the statale was uncon-
stitutional and permanent injunctions en-
Joining  enforcement  of  statute aguinst
them. The District Court, Gignoux, J., held
that the April 1 filing Jewdline for indepen-
dent candidutes for the Presidency imposed
substantiz} and uncqual burdens on plain-
Uffs" rights of association und franchise and
wis not justified by any compelliing state
interest and. therefore, the stute was un-
constitutional and could nov be enforeed
against plainuiffs,

!
I
i

Judgment for pluintiffs,

; a2 {34 = ¥ VT Y ‘rw
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I. Constitutional Law =941, 225.2(3)
Elections o=22

The restriction on an independent pres-.
identiad candidate’s weeess 1o the Maine bal-
lot imposed by Maine stututory requirement
that such independent candidate file a nom-
inating petition by Aprii 1 of the election
vear substantiadly burdened  associational
and franchise rights of independent candi-
dutes und their supporters and also effected
an invidicus Jiserimination since Maine did
not require pirty candidates for the presi-
seney to qualify or declare their candidacies
by any particulur date; therefore, in be
sence of any compeiling state interest the
statute was uneonstitutional and unenforee-.
able. 21 MRSAL § 494, subd. 9; U.S.C.A.
Const. Amends. 1, 14
2. Elections «=2

For purpose of determining whether
state <tatute effected an invidious discrimi-
nation aziinst independent eandidates for
the presidency, burdens imposed on inde-
pendent cndidates must be compared with
those imposed on other candidates for the
same office, not with candidates for other
offices who ure cleeted through an entirely
different process. 21 M.R.S.AL § 494, subd,
S UNCAConst, Amends. 1, 14,

B Broex Hornby, Perkins, Thompson,
Hincrloy & Keddy, Portband, Me., Mitchell
Hogrovin, George T Frumptoa, Jr., Ronny
Lee Beek, Rogovin, Stern & Hupe, Wash.
mgton, DU Tor plaintiffs,

-

Puul F. Maert, Asste Auy. Gen,, Dept. of
the Aty Geny Auvgrusta, Mo, for defend.
ants.

OPINION AND ORDER OF THE COURT

GIGNOUNX, hstrict Judge,

Congressman John B Anderson is an in-
dependent candidate for President of the
United States in the November 1980 gener-
al election. He declared his independent
caundidacy on April 24, 1480, In-this action
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