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January 22, 1985

MEMORAMDUM
TO: 0SD/ISP - Mr. Feith
0SD/GC - Mr. McNeill
JCS/J-5 - Conmmodore Sackett
ACDA/GC - Mr. Graham
NSC - Mr. Kimmitt J/
White House - Mr. Hauser:
FROM: State/L - Mike MathesonN>wr
SUBJECT: Meeting of Law-of-War Working Group

You or your designee(s) are invited to a meeting of the
Law-of-War Working Group on Tuesday, January 29 at 2:00 pm, in
Room 1406 at the State Department. I propose to ask JCS to
give us a status report on the nmilitary review of the 1977
Protocols, and to have a preliminary discussion on the guestion
of a separate submission of the 1980 Conventional Weapons
Convention to the Senate. (There is no need for agency
positions at this stage.) The floor will also be open for
discussion of other law-of-war issues.

Please let us know (632-3345) who will attend from your
organization. Thanks very much.
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United States Department of State
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April 17, 1985

MEMORANDUM
TO: OSD/ISP - Mr. Feith
0SD/GC - Mr. McNeill
JCS/J-5 ~ Commodore Sackett
ACDA/GC — Mr. Graham
NSC - Mr. Kraemer
White House Counsel - Mr. Hauser p//
FROM: State/I. - Mike Matheson™""*
SUBJECT: Law of War: U.S. Ratification of the

Conventional Weapons Convention (CWC)

I have received several suggestions that another
interagency meeting be held to discuss the gquestion of
the submission of the CWC to the Senate. You or your

| designee are therefore invited to attend such a meeting

| at 2:00 pm on Monday, April 22, in Room 6226 at State.

| Attached, for your convenience, are copies of: (1) the
summary of the last interagency meeting on this subject;
and (2) my note of April 2 suggesting a procedure for
further action on this question. Please let me know if
you have any questions. Thanks very much.

\

|

Attachments:
" As stated.
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MEMORANDUM

TO:
FROM:

SUBJECT:

United States Department of State

Washington, D.C. 20520

April 23, 1985

NSC - Mr. Kraemer
. -
State/L - Mike Matheson

Law of War - Conventional Weapons Convention (CWC)

As you requested yesterday, attached is a summary of the
relationship of the CWC to other law-of-war agreements. Please
let me know if you would like further information along these

lines.

Attachment:
Summary

cc: NSC - Mr.

Kimmett

OSD/ISP - Mr. Feith

0SD/GC -~ Mr. McNeill

JCS/J-5 - Commo. Sackett

ACDA/GC - Mr. Graham

White House Counsel - Mr. Hauser;//

PM - Mro
EUR - Mr.

Hawes
Dobbins

H - Mr. Fox
D'~ Mr. Timbie
M/CT - Mr. Qakley

I0 - Mr.
HA - Mr.

Kirk
Matthews



Relationship of the Conventional Weapons
Convention (CWC) to Other
Law-of~War Agreements

A Diplomatic Conference met in Geneva during 1974-77, under
the auspices of the Swiss Government and the International
Committee of the Red Cross (ICRC), to revise and update the
rules of warfare contained in the 1949 Geneva Conventions on
the protection of victims of armed conflict, the 1907 Hague
Convention on means and methods of combat, and various
principles of customary international law. In June 1977 the
Conference concluded its work with the adoption by consensus of
two Additional Protocols to the 1949 Geneva Conventions, one
for international conflicts and one for non-international
conflicts.

The Protocols are lengthy and detailed, and deal with many
aspects of military operations and conduct during armed
conflict. Among other things, they: (1) improve and expand
protection of medical units, personnel and transport; (2)
upgrade the responsibilities of Parties with respect to search,
reporting and care for the missing and remains of the dead; (3)
broaden and upgrade provisions for protecting the civilian
population from the effects of combat operations, and for
relief operations for their benefit; (4) extend law-of-war
protections to certain types of irregulars not previously
covered; (5) prohibit acts of terrorism and require the
prosecution or extradition of their perpetrators as war
criminals; and (6) improve the compliance mechanisms of the
1949 Conventions.

The 1974-77 Diplomatic Converence was unable to reach
agreement on one item on its agenda —-- the question of
prohibitions or restrictions on the use of specific types of
conventional weapons alleged to cause unnecessary suffering or
t0 have indiscriminate effects, and a separate conference was
convened in Geneva in 1979-80 under UN auspices to deal with
this subject. Proposals were made by European neutrals and
third-world delegations to prohibit a variety of weapons,
including incendiaries, modern fragmentation weapons (such as
CBUs and flechettes), and high-velocity small arms (such as the
M-16). 1In the end, the Conference adopted by consensus a
convention to which were attached three protocols: Protocol I
on Non-Detectable Fragments; Protocol II on the Use of Mines,
Booby-Traps and Other Devices; and Protocol III on the Use of
Incendiary Weapons.
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Among other things, the Convention and its three protocols:
. (1) prohibit the use of any weapon relying for its wounding
effects on fragments not detectable by x-rfay; (2) regulate
various aspects of the use of land mines and booby-traps for
the purpose of reducing civilian casualties; and (3) limit the
use of incendiary weapons against targets located in
concentrations of civilians.

Copies of the State Department's current records of
signatures, ratifications and accessions to the 1977 Protocols
and the CWC are attached.

Attachments:
As stated.
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DEPARTMENT OF STATE
RED CROSS (Protocol I) TREATY RECORD

Protocol additional to the Geneva conventions of 12 August 1949, and relating to the 3
protection of .victims of intermational armed conflicts (Prgtocol I), with annexes. Adopted
at Geneva June 8, 1977. Open for signature at Berne December 12, 1377 to December 12, 1978.

SIGNATURES, RATIFICATIONS DEPOSITED, ADHERENCES, Lo TEXY: US-T
ACCEPTANCES, AND RESERVATIONS (See revarse side). TiAS X
: UNTS
DEPOSITARY Govermment of Switzerland International lLepal Materials, Vol. XVIZ

No. 6, November 1977, p. 1391.

3

ENTHY INTO FORCE - Dote: December 7, 197318 ) 3
Mathod: Six months after two instruments of ratification or accession ‘have been o;iiposz,ted.
ol, it shal

For each party to the Conventions thereafter ratifying or acceding to this Prot
enter into force 6 months after deposit by such Party of its instrument. .t -4

effective in respect of the -depouncing

power; one year notification to Swiss Fed. Council (Art. 99y,
AMENDMENTS, EXTENSIONS, ETC.:

DURATION; Not stated, but may be denounced.
PROCEDURE FOR TERMINATION: Denunciation in writing,

TERMINATION - DATE:
Action token:
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ACCESSIONS DEPOSITED

United States3’ !

Austria
Belgium
Byelorussian Soviet Socialist
Republic
Canada
Chile

Denmark

Ecuador et ettt o

Egypt

El Salvador
Finland
German Democratic Rep.

Ghana ......uiiiiiiiiunnn .

Guatemala

Holy See

Honduras

Hungary

Iceland

Iran

Irelaﬁﬁ

Italy

Ivory Coast

Jordan * (.i.ienen... vae

‘Liechtenstein

Lugdnbourg” -

Mongolia

Morocco

Netherlands

Nicaragua

Norway ...

Pakistan

Panama

.......................
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Sttt erssecattonenssess

.....................

Peru
Poland
Portugal
Senegal
Swedeu

Svessse st sac st rsnsran e

Ukrainiap Soviet Socialist
Republic ’

Union of Soviet Socialist
Republics

United Ringdom '

Yugoslavia

Germany, Federal Republic - Dec

Upper Volta - Jan. 11, 1978

Laos - April 18, 1978 venunn.

Romania - March 28, 1978

Yemen (Sana) - Feb, 14 1978
San Marino - June 22, 1978
Niger - June 16, 1978 ,........1
Madagascar - October 13 11978
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Czechoslovakia ~ Dec. 6, 197?
Australia - December 7, 1978

Forea (Rep. of) - Dec. 7, 1978 ...
. June 21, 1984

Bulgaria - Dec, 11, 1978

*

Auvgust 13, 1982

June 17, 1982L,%

. April 10, 1979 ~

November 23, £978.
August 7, 1980

L . February 28, 1978

.1 May 1, 1979

- - -~

. .December 14, 1981

. August 31, 1979
. February 17, 1982

. August 9, 1979

.. June 11, 1979

23, 1977

++. November 18, 1980

«. June 8, 1979

January 15, 1982

Libya - June 7, 1978

Botswana - May 23, 1979

Mauritania - March 14, 1980

Gabon - April 8, 1980

Bahamas - April 10, 1980

Bangladesh - Sept, 8, 1980

Mauritius - March 22, 1982

.| Tanzania -~ February 15, 1983

United frab Emirates - March 9,

1983

People's Rep. of Chipa -
September 14, 1983

Saint Vincent and the Grena-
dines ~ » 1983

Nam:.b:.é" 5‘6"? er 18, 1983

People's Rep. of the Congo -

Nov. 10, 1983

France - February 24, 1984

Bolivia - Dec. 8, 1983

Costa Rica - Dec. 15 1983
Cameroon - March 16, 984

Oman - March 29, 1984

Saint Lucia - October 7, 1982
-Central Afrlcan Rep. - July 17,
SAGBI e - S R e e
Western Samoa -~ Aug. 23, 1984
Belize - June 29, 1984

Guinea - July 11, 1984
Seychelles - Nov, 8, 1984

Rwanda - Nov. 19, 1984

Kuwait - Jan. 17, 1985

.

creg




REFERENCES IN TEXT:
August 12, 1949 (TIAS 3362, 3363, 3364, and 3365).

REMARKS

With declaration(s)
With statement(s)
With understanding(s)
4  With reservatioun(s)

[PLN L0 o

IMPLEMENTING LEGISLATION:

Prepored by: LA 9/21/77

Geneva conventions fur the protection of war victims, done at Geneva
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d by:




DEPARTMENT OF STATE
RED CROSS (Protocol 1II) TREATY RECORD

Protocol additional to the Geneva conventions of 12 August 1949, and relating to the
protection of victims of non-international armed conflicts (Protocol II). Adopted at
Geneva June 8, 1977. Open for signature at Berne December 12, 1977 to December 12, 1978.

SIGNATURES, RATIFICATIONS DEPOSITED, ADHERENCES,

TEXT: UST
ACCEPTANCES, AND RESERVATIONS (See raveras side). . Tias
. i . UNTYS
DEPOSITARY Government of Switzerland International Legal Materials, Vol., XVI, No. 6,

p. 1442,
ENTRY INYO FORCE - Date:  December 7, 1978 EIEEENENNESIE .
Method: Six months after two instruments of ratification or accession have been deposited.

DURATION: Not stated but may be denounced (see Part vV, Art, 25).

AMENDMENTS, EXTENSIONS, ETC.: )
PROCEDURE FOR TERMINATION: Denunciation in writing, effective in respect of the denouncing

PG AREY an;rEnotification to Swiss Fed. Council (Art. 25).
Action taken:




AORLLLLURLIUND DEPUSLLEL

ACCESSIONS DEPOSITED

United States - Dec. 12, 19775 L

Austria ~ December 12. 1977...... August 13, 19821'

Belgium - December 12, 1977
Byelorussian Soviet Socialist
Rep. - Dec, 12, 1977

Canada - Dec 12, 19771

Chile - Dec. 12, 1977

Denmark - Dec. 12, 1977 ........

Ecuador - Dec. 12, 1977

Egypt -~ Dec. 12, 1977

.........

4

1,4
.. dune 17, 19827’

April 10, 1979

El Salvador - Dec. 12, 1977..... November 23, 1978
Finland - Dec. 12, 1977........ { August 7, 1980

German Dem. Rep. - Dec. 12, 1977
Ghana - Dec. 12, 1977 ..........
Guatemala - Dec. 12, 1977
Holy See - Dec. 12, 1977
Honduras - Dec. 12, 1977
- Hungary - Dec., 12, 1977
" Iceland - Dec. 12, 1977
Iran - Dec. 12, 1977
Ireland ~ Dec, 12 1917
Italy - Dec. 12, 1977
ILvory Coast - Dec. 12, 1977
Jordan - Dec, 12, 1977 ........
. Liechtenstein - Dec. 12, 1977
Luxembouzrg - Dec. 12, 1977
~Yongolie = Bec, 12; 1977
- Morocco - Dec. 12, 1977
¢ Netherlands - Dec. 12, 1977.
. Nicaragua - Dec. 12, 1977
Norway - Dec. 12, 1977 «--vcvesn
Pakistan - Dec. 12, 1977
Panama - Dec. 12, 1977
* Peru - Dec. 12, 1977
. Philippipes ~ Dec. 12, 1977
: Poland - Dec. 12, 1977 1
Portugal - Dec. 12, 1977
Senegal - Dec. 12, 1977
Sweden - Dec, 12, 1977
Switzerland - Dec. 12, 1977.....

Swl
Gt

=

Tunisia =
. Ukrainian Soviet Socialist
. Republic - Dec. 12, 1977
Union. of Soviet Socialist
Repubiics - Dec. 12, 1977 T
United Kimgdom ~ Dec, 12, 1877
i Vietnam - Dec, 12, 1977 -.......d
. Yugoslavia - Dec. 12, 1977 .....
i Germany, Federal Efpublic -
December 23, 1977

: Upper Volta - Janu 11, 1978
“Laes - April 18, 1978....... can

Romania - March 28, 1978
+ Greece - March 22, 1978t
Yemen (Sana) - February 14,
.‘197'8 AEE W ————r s e g s
Niger - June 16, 1978 .........
! San Marino - June 22, 1978
Madagascar - October 13, 1978
Cyprus - July 12, 1978 ..,......
Spain - November 7, 1978
New Zealand - Novewber 27, 1978
Czechoslovakia - Dec, 6, 19
Australia - December 7, 1978

. February 28, 1978

. May 1, 1979

.. December 14, 1981

14
veeszeeeale. August 31, 19797
L .. February,17, 19821’4

“Dec. 12, 1977 ........|. August 9, 1979

..October 19, 198H’
ee. June 11, 1979

4«... November 18, 1980

... June 8, 1979

.« June 1, 1979
18

. 1
Korea'(Rep. of) - Dec. 7, 1978 |...Janudary 15, 1982

Bulgaria - December 11, 1978
Togo - December 12, 1977 ......

June 21, 1984

Libya - June 7, 1978 .
Botswana - May 23, 1979
Bahamas - April 10, 1980
Gabon - April 8, 1980
Mauritania ~ March 14, 1980
Bangladesh - Sept. 8, 1980
Mauritius - March 22, 1982

. |2aire (Rep. of) - June 3, 1982

Tanzania - February 15, 1983

1983
Mexico - March 10, 1983
Mozambique - March 14, 1983
Saint Vincent and the Grena-

dines - April 8, 1983
People's Republic of), China -

September 14, 1983
Namibia ¥ Gc¥oter 18, 1983
People's Rep. of the Congo -

Nov, 10, 1983 14
Syrian,Arab Rep. - Nov.

V1o83% 4 ’

Bolivia - Dec. 8, 1983 .
Costa Rica - Dec. 15, 1983

Oman = March 29, 1084
Saint Lucia - October 7, 1982

Cuba - November 25, 1982
Belize - June 29, 1984

Guinea, Rep. of - July 11, 1984
Central Africam Rep. - July 17,
1984

Western Samoa - Aug. 23i 1984
Apgola - Sept, 20, 1984
Seychelles - Nov. 8, 1984
Rwanda - Nov, 19, 1984
Kuwait, - Jan. 17, 1385

3

United frab Emirates - March 9, |

i&@kﬂ;&k;£§a%?§ﬁ.< o




NCES IN TEXT: Geneva conventions for the protection of war victiwms (TIAS 3362, 3363,
364, and 3363), done at Geneva August 12, 1948.

REMARKS

1 With declaration(s)
] 2 With statement(s)

i 3 With understanding(s) .
4 4 With reservation(s) E

9  IMPLEMENTING LEGISLATION:
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TN o frant
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DEPARTMENT OF STATE
MULTILATERAL TREATY RECORD WEAPONS, CONVENTIONAL

Conventlon on prohibitions or restrictions on the use of certain conventional weapons which
may be deemed to be excessively injurious or to have indiscriminate effects. Adopted at :
Geneva October 10, 1980. Open for signature in New York for a period of 12 months from
April 10, 1981.

ErpSe NN

SIGNATURES, RATIFICATIONS DEPOSITED, ADHERENCES, TEXT: usT
ACCEFTANCES, AND RESERVATIONS (See reverse side). ¥ : TIAS
UNTS
! DEPOSITARY Secretary-General of the United Nations Final Act appears in Int'l lLegal

Materials, Vol. XIX, #6, Nov. 1980,
ENTRY INTO FORCE - Date:  December 2, 1983 P. .
Method: Six (6) months after the date of deposit of the 20th instrument of ratification,
acceptance, approval or accession (Art. 5); thereafter six months after a State deposits its
acceptance, approval, accession or ratification., - :

DURATION: Not stated. However, any High Contracting Party to this Convention may propose
amendments to the Convention or Protocols, or propose additional Protocols. If, after 10 yrs.
neither has been proposed, any High Contracting Party may request the Depositary to convene a
EUGIENIENTS M ETENMONAETROx  conference to review the Convention and the Protocols annexed
thereto (Art. 8).

TERMINATION - DATE: i
Action taken:




PROTDCOL ¢ ]

DEPARTMENT OF STATE
MULTILATERAL TREATY RECORD WEAPONS, CONVENTIONAL

Convention on prohibitions or restrictions on the use of certain conventional weapons which
may be deemed to be excessively injurious or to have indiscriminate effects. Adopted at
Geneva October 10, 1980. Open for signature in New York for 2 period of 12 months from
April 10, 1981.

PR S

SIGNATURES, RATIFICATIONS DEPOSITED, ADHERENCES, TEXT: UsT
ACCEPTANCES, AND RESERVATIONS (See reverse side). * . TIAS
) UNRTS
DEPOSITARY Secretary-General of the United Nations Final Act appears in Int'l legal

) Materials, Vol. XIX, #6, Nov. 1980,
ENTRY INTO FOREE - Dete: December 2, 1983 : 23 .
Method: Six (6) months after the date of deposit of the 20th instrument of ratification,
acceptance, approval or accession (Art. 5); thereafter six months after a State deposits its

acceptance, approval, accession or ratification.

DURATION:Not stated. However, any High Contracting Party to this Convention may propose
amendments to the Convention or Protocols, or propose additional Protocols. If, after 10 yrs. 3
neither has been proposed, any High Contracting Party may request the Depositary to comvene a |
; EVREENOENTE AUTENMONACERA: conference to review the Conmvention and the Protocols amnezed
thereto (Art. 8),. . .

o e e o

! TERMINATION - DATE: i
Action taken:
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United States - April 8, 1982
Afghanistan
Austria
Belgium
Bulgaria
Byelorussian Soviet Socialist
Republic
Canada
Cuba .
GCzechoslovakia
Denmark..... .
Egypt
Finland
France™2<+
German Dem. Rep.
Fed. Rep. of Germany
Greece
Hungary
Iceland
Ireland
Italyl
Luxembourg
Mexico
Mongelia
Morocco
Netherlands
New Zedland
Norway

........................

.......................

.................... e «

.................. .

...................

...............

........................

R I R I

...........

"Persaventscsersanerans e

March 14, 1983 (R)

October 15, 1982 (R)

June 23, 1982 (R)

August 31, 1982 (R)

July 7, 1982 (R)

April 8, 1982 (R)
July 20, 1982 (R)

June 14, 1982 (R)

February 11, 1982 (R)
June 8, 1982 (R)

June 7, 19837 (

B
. teanasasesesansansassaansp June 2, 1983 (R}
© Bolendar , ;

}
i
i

_quggz_:}garch'ZS, 1982 _

Spain
Sudan
Sweden
Ukrainian S.S.R.
USSR
United Ringdom'

Vietnam

Sierra Leone - May 1, 1981
Yugoslavia - May 5, 1981
India - May 15, 1981 .
Philippines - May 15, 1981
Nicaragua - May ‘20, 1981
Switzerland - June 18, 1981 .....
Ecuador - September 9, 1981 ....
Togo - September 15, 1981 5
China - September 14, 1981
Japan - September 22, 1981
Argentina - December 2, 1981
Nigeria - January 26, 1982
Pakistan - January 26, 1982 “neect.
RiSEREgRatein,: fehrugpy,ll, 1989,
Romania ~ April 8, 19822

...... “fe

e ey e ——

July 7, 1982 (R)

June 23, 1982 (R
June 10, 198-2((1%)

May 24, 1983 (R)
March 1, 1984 (R)

August 20, 1982 .(R)
May 4, 1982 (R)

April 7, 1982 (R)
June 9, 1982 (AC)

-April 1, 1985 (R)
September 29, 1983 (R)

e |
Al

(AL RATIFYING
O A CCED NG
STATES ACLEPTED

ALL THREE
ATA-CUHED
PROTUOCOL & :1

. 2* 14
. . m;ﬂ

Lao People's Dem. Rep. -
January 3, 1983
Guatemala - July 21, 1983




THE WHITE HOUSE

WASHINGTON

May 8, 1985

MEMORANDUM FOR RICHARD A. HAUSER

FROM: JOHN G. ROBERTé;%;%éEi

SUBJECT: Draft Response to U.S. NATO's Request
for Guidance for a May 14 POLADs Exchange
on Ratification of the 1977 Protocols

State Deputy Legal Adviser Mike Matheson has asked for our
views on a proposed guidance cable to be sent to the U.S.
NATO Mission. At the last Law of War Working Group meeting,
on April 22, the participants were advised that a meeting of
the NATO Political Committee would be held on May 14, and
that one of the items on the agenda would be the status of
ratification of the 1977 Protocols to the 1949 Geneva
Convention. The 1977 Protocols update and revise the famous
1949 Geneva Convention on the acceptable conduct of war and
treatment of prisoners of war. The 1977 conference was
unable to reach agreement on limitations on the use of
specific types of weapons, so another conference was held in
1979-1980 that gave rise to the Conventional Weapons Con-
vention, with three additional Protocols.

It is important to keep distinct the 1977 Protocols and the
Protocols to the Conventional Weapons Convention. The
upcoming NATO meeting concerns only the 1977 Protocols. The
United States has not yet decided whether to seek ratification
of the 1977 Protocols, pending review by the Joint Chiefs of
Staff. That review is not yet complete, but all indications
are that the Chiefs will recommend against ratification.

The proposed guidance cable accordingly points out the major
areas of concern, so the NATO Allies are aware that we may
well decide not to ratify. The main objection is found in
paragraph four: the Protocols would treat many terrorist
organizations as if they were countries engaged in war,
legitimizing their activities and offering them protections
and courtesies that should not be extended to common criminals.

I have no objections. The cable embodies the reality that
the military concerns of the Department of Defense are
prevailing in these discussions over the diplomatic objec-
tives of the Department of State.

Attachment




THE WHITE HOUSE

WASHINGTON

May 8, 1985

MEMORANDUM FOR MIKE MATHESON
DEPUTY LEGAL ADVISER
U.S. DEPARTMENT OF STATE

FROM: RICHARD A, HAUSER
DEPUTY COUNSEL TO THE PRESIDENT

SUBJECT: Draft Response to U.S. NATO's Request
for Guidance for a May 14 POLADs Exchange
on Ratification of the 1977 Protocols

Counsel's Office has reviewed the above-referenced proposed

guidance cable, and finds no objection to it from a legal
pPerspective.

RAH:JGR:aea 5/8/85
cc: FFFielding
RAHauser
JGRoberts
Subj
Chron



THE WHITE HOUSE

WASHINGTON

July 22, 1985

MEMORANDUM FOR FRED F. FIELDING
FROM: JOHN G. ROBERTS

SUBJECT: Law of War

I participate on a regular basis, in Mr. Hauser's stead, in
the law of war working group that has been meeting at the
State Department for several years to monitor and coordinate
consideration of the 1977 Protocols to the 1949 Geneva
Convention and the separate Conventional Weapons Convention.
Recent publicity surrounding the apparent decision of the
Joint Chiefs of Staff to object formally to the 1977 Protocols
{attached) prompts this background memorandum.

You are of course familiar with the 1949 Geneva Convention.
A diplomatic conference was held in 1974-1977, also in
Geneva, to update that famous Convention. That conference
resulted in two protocols to the 1949 Convention, known as
the 1977 Protocols, which the Carter Administration signed
{(over the objections of the Joint Chiefs). The 1974-1977
conference was unable to resolve several issues concerning
the use of specific conventional weapons in wartime (parti-
cularly booby-traps and incendiaries), resulting in the
convening of another conference in 1%7%-1980, which gave
rise to the Conventional Weapons Convention.

The 1977 Protocols (1) improve and expand protection of

medical units, personnel and transport; (2) upgrade the
responsibilities of Parties with respect to search, report-

ing and care for the missing and remains of the dead; ({3)
broaden and upgrade provisions for protecting the civilian
population from the effects of combat operaticns, and for

relief operations for their benefit; (4) extend law-of-war
protections to certain types of irregulars not previously
covered; (5) prohibit acts of terrorism and require the
prosecution or extradition of their perpetrators as war
criminals; and (6) improve the compliance mechanisms of the

1949 Convention. The Conventional Weapons Convention (1) -
prohibits the use of any weapon relying for its wounding '
effects on fragments not detectable by x-ray; (2) regqgulates
various aspects of the use of land mines and booby-traps

for the purpose of reducing civilian casualties; and (3)

limits the use of incendiary weapons against targets located

in concentrations of civilians.




State became interested in moving toward ratification of
both the 1977 Protocols and the Convention on Conventional
Weapons last year, primarily to blunt international criticism
of the United States for not agreeing to what appeared to be
humane documents and, against the backdrop of failure to
conclude a nuclear arms agreement, to demonstrate that the
Administration was interested in such international agree-
ments. The Joint Chiefs consistently opposed the 1977
Protocols because they extended belligerent status to
terrorist, so-called "liberation movements,” and opposed the
Convention on Conventional Weapons . because they wished to
retain flexibility to use certain booby traps (in a retreat-
ing army scenario) and certain incendiary bombs.

State asked Defense for a formal position on these issues;
apparently the Chiefs have decided to adhere to their
opposition, at least according to the Times article. I
advised Mr. Hauser by memorandum dated May 8, 1985, that
everyone expected this result, but I had no advance warning

that a decision was about to be reached or that it had been
leaked.

cc: Richard A. Hauser



‘ar L.aw Fact
aces Objection |
Of Joint Chiefs

1By LESLIE B GELB -

" gt 0 Tne e Yo Thmn - S
ISHINGTON, July 21— The Fogt |
ju oi-S1aff -have. recommedded]
ast Hnitéd Stated xatification'of fp°
onally agheed revislons of ‘the
Geneva Conventlons on freatment
ambutants and "war victms,. e
ing'th Adminlstration gfticials,. -
« dhtent of the revisions 1s to gn-
£+humane treatment of combiat-
and civilians during war, But the
1 conceim of ¢he Juint Chiels fs that
evisions, ox protocols,.as they are
m,wonld havethe effect of Jegiti-

ug uational liberation movements {-
terzorists, granting them combat<{

ind prisoner-of-war gtatug,
Aiethe matter is still under review
vhere in the Administration, the
alling viow simong officials s that
ident Rengan is highly unlikely to
mmend Senate mitification of the
»cols dealing with warfure in'the
of a.E& vbjections by the military.
40-Nsticns Ratlty Protocols °

& farter Administration _u_wnln
wa protpeols in 1977 with the under-

ding that a docision pn ratlfication | |
dawalt a formal study by the Joint | .

{s.' Over: 100 natkms, have signed

- groups such as the Organization of Af.
ricun Unity the authority to. judge

- whether liberation movements such as
., the African Natonal Congress are le-
.. gitimate partied to an armed conflict

. " and thus grant their fighters the same
. measure of legal- protection us a na-

— '+ tion‘s soldlers. ) '

* say, guerrillas could claim the same
.. protection granted regular prisoners of
war and thus aveid prosecution under |
. * the criminal laws of a sovereign nation
., for what might otherwise be consid-|
- ered terrorist acts, : )
_ Officials gaid the Joint Chiefs had de-|
' layed coming tu grips with the proto-
*,.cals because of the lengthy and compli-

. cated legal text, the cumbersome mili- |

.- ' tary bureaucracy and.the fact that
{ until the most recent encounters with |,
-7 7 terroriuty, the Issue was law on the lisch
v of Administration priovities. The quey-

! they are now wrestling with la whether |

— Nawed. - .
.- To officlals involved in the Adminis.}.
* “tratlon’s review of the protecoly,. thel

aotocols, and mare than 40, have
led them. Signing obligales a na-!

10 Act in gecodance with the”

¥, but .only . formal atification
1 the troaty logal force.’ o
e Doparty’ . s sald that
najkand . way had ratified the'

tocols and that- Britain, West Ger-
ny, Italy, Belgiwm and the Nether-

ds were moving toward rutification.
s officials said they did not expect
wnce 1o raufy Protoecol 1 and did not
wct Israel to ratify either Protocul [
Prutocol 11. .

¢ rights of innocent civiliang ag against[f

T mm:mﬁd:u precedents and complica-|,

. tions. 1 A
- The Pentagom, State Department andf -
other agencies have yet.1o taka posi-] -

» Cross, under whose auspices the con-{*

- and- that: the— Administration. had}
- "grave problema!! with the documeants, |7

noninternational conflicts. The >E=m_..
istrations’s. problems are with Progocol
T, which would give reglonul political

. Wording Is Faulted .. ,
Critics contend that other provisions

- _ in Protocol 1 defining what is combat | *
.. and what is a soldier are worded so
. vaguely that the distinctions between

- guerritlas and regular soldiers would |

bs blurred. As a result, these critics

tion: thut Administration officials say

therconcerns of the Joint Chiefs and|
others can be eliminated by ratifica-
tion’ with reseyvations or whether|
Protocol I in gaxtigulay Is inherently |

declslon. on ratificatlon rajses ons of|,
they moat difficult and basic issues of;
tha international law of war — thels

the righty of and pressures from libera- |,
tion movementa. Added to this are the|
problems of balancing potentially help-h
tul parts of a treaty against potentially f

d

tions on the protocols. But officials said}}
that the Administration had informed]

the Intemational Committee of the Red s

ference to negotiate the protocols wasf
held from 1974 ta 1877, that the decision |
would be made “{y a matter of weeks*' |+

" toun endorsement, in the politically po-

* _ Other Administration officlals ‘are

" into the possiblity of fixing them by ap-

- strengthen extradition and prosecution]
* of terrorists, and attach legal teeth and|
), consequences Lo taking hostages and

- tion in Viatnar. Another was powertul
- pressure from the International Com-

~ tections for its medical personnel.

“ang for civilians..

wax

Perdupg the modt powerful’ argu-
ment against ratification on any terms
comes. from a commentary Lo be pub-|
lished soon by Douglas J. Feith, Deputy
Asslstant Secretary of Defensy for Ne-
gatlations Policy and the key official in
the Pentagon an this Lssue.. .. )

““He writes of Pratocol I, #itamounted

tent form of a Jegal instrument, of both,
the rhetoric ami-the anticivilian prac-
tices of terrorist organizations thut fly
the banner of selt-determination.” He
calls it *a proterrorist treuty masqye-
rading as humanitarisn law." .
His commentary was- not formally
appraved by the Pentagon as un official)
statement of its positlan, but olficials
there said it did represent the thinkin,
of senlor Pentagon pulicy makers.

said to ackmowledge the problems
raised by Mr. Feitls, but are looking

proving the protocols with reserva-
tions. The reservations would specifi-
cally reject the objecrionable- provi-
sions. .

These officials maintain that the bulk
of the protocols are worth salvaging be-|
cause of provisions that .. would

using force indiscriminately. -
Missing G.1.'s a Factar

One reason the Carter Admlnigtra-
tion-agreed 1o sign in 1977 before these
{ssues were fully discussed was thai the|
protocots would also strengthen the
right to search for and be given Infor-
mation about Americans missingin uc-

mittee of the Red Cross, which won ap-
proval in the pratocols for aded pro-

The laws of war uare generally
grouped under the Hugue Convention ox
1907, which limited means and methods
of warfare such as weapons and tar-
gets, and the four Geneva Conventions
of 1949, which mandated humang Lreat-
raent of the sick and wounded ia.the|
field and at seu, for prisoners of war

Delegates from almest all natlons
gathered in-Geneva in 1974 for what
was called thd Diplomatic Conference
on the Reatfirmation and Development)

of Intermational Humanitarian Law|.

Applicable in Armed Conflict. Several

the African National Congresy, whic!
opposes the South African Guvern-

natjonal liberation moveéments such nn‘

rnne and ok el adng Tlhaeation Or.

SANIZOLON HISU WAUR [aaas soms oo
voua. - i o

The conference, which lasted nearly
four yeurs, produced two protocols,”
udding up to 121 pages of text.

Article 1 of Protocol' L say3 ::m the
provisions apply to nailons and ‘‘per-
ples” who “‘are :m:::.n.unaﬁn co-
Jonial domination and EB‘SncvsnSn
and against racist regimes the exer-
cise of their right of, mﬁ»ﬁo.ﬁ%.
tion." The pratocol also ._EZES that
regional political o..wﬁ:ﬂwﬂnm_u. such
as the League of Arab States'and the
Organization of African  Unity, will
judge which “peoples’* constitute & le-
gitimate parsty to armed struggle.

Mr. - Feith, in. his commentary,
- argues that this would abelish the

traditional definition of international
conflicts as being between fwo or more
sovereign nations by giving reglonad
political groups the right to confer o
national _ liberation movements the
.trappings of savereignty. Delegates op-
pused to this language, according to
Mr. Feith, seemed to console them-
selves with the argument that nations
would simply refuse to apply provi-

. . sionsof the protocol ta liberarion move-

‘mets since to do so would be to admit
they were racist oc colonial ox usllen.

Some Administration officlals say
that this defect can be overcame J« a

reservation stating that the United
States reservés the right to apply or not
apply the provisiors to any group of 1ts
chooalng. ' .

Mr, Felth counters in his commen-
tary that not ._3:._.._% the provisions
would only weaken iaternational law
generally, He futther contends that
whatever  the Jegsl & __Se::«... the
protoco] langusge constitutes & “fatal
political concessioh” to liberution and
terrurist u.swﬂa e e

Article 43 * repredents a sefious
prublem for critics of Protacol I in that
it could be read as conferring prisoner
of war status on {rregulars or térror-
tsts, 1t says that those covered are gov-
ernments “*or an Authority not recog-
nized by an adverse party.”

This could exempt terrorists, 1f cap-
tured, from prosecution under criminal
law by & savereigh nation, The Gefieva

Conventlots of 1949 conter prisoner of
war status only on regular uniformed
combatants whether or not recognizid
by an advérse party. - o
JAfticle 44, In Mr. Feith’d view, fur.
ther blugs the distinction between regu-
lars and irregulars or gherrillas and
between {rregulars’ and noncombat-
ants. It would do so by weakening the
requirdrnents of the Geneva Cotiven.
tiond for combatants to have a *“fixed
distinctive sign recognizable at a dis-
tance,"” namely a uniform, to carry
“arms openly’’ and to conduct *‘their
operations in accordance with the laws
and customs of war.”” ot
i Atticle 44 reco, that thers ake
itiatiohs ‘where “owing to the nature
of the hostilities an armed combatant
cannot. g0 distingulsh himselt.”, In’
fliesédircumstances he can retain
mcn_gn.w:?nﬁzﬁ if he carries arms

) w.ﬁw_ﬁa_ ltacy rhVa -
‘during tary o ent,’
It other words ..:m:& an hotual attack,
gr during “military n%iﬁ.:.ﬁﬁ. a
vague phrase. | - e FLg
1 Ittegulats, Mr, Feith arues, would
bbvioualy seek to tonceal thommelves
{rom regular cohbdtants and ﬂEFE )
mti] the last moment' and dtill yetain
prisoner of war status If captured.
Othibr .pfficlals studylng how this
might tié overcome reply that liregu-
lars might have {ncentives to ¢omp)
Lv.#!.

with & strict interpretation of tha

slon it they wanted prisonet
atatus.'But they also acknowledje that
there may be probiems hees. i, .

i The htudy;, .bificials said, - Pcoth-
thends hgniuwt ratification uf P I
and approval of Protgeol 1T With revi-
BB ey e, ot
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