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462 Ldministrative Certificates of ('itizenship

8&»38 was obtained under a mistake of law and such a
owig&oﬁo “must be regarded as having been obtained ‘illeg-
ally’ .2:&5 the meaning of 8 U.S.C. 1458 [sec. 342 of the
HBB.mgﬁob and Nationality Act].”

Pwmz.n::m that for present purposes the illegality ground
of section 342 has the broad scope urged by the State De-
partment, as to which there is doubt,® it does not follow that
cancellation proceedings must be commenced. The statute
places no mandatory obligation upon the Attorney General
to istitute cancellation proceedings, but rather empowers
him 8.@38& in the exercise of a sound discretion. It is
my .v.ormm that no proceeding should be instituted where the

. equities of the case are appealing, and there is a substantial

.. - doubt as to whether legal error was committed in issuing the
.. certificate.

Mr. Flegenheimer is a man of considerable years, having

. wpmmm& his 69th birthday. For more than 17 years ﬁ.B immi-

¢ gration authorities have recognized him as a citizen of the

i Gm:ﬁ.mm States. In 1952, upon proof satisfactory to the Com-

. ++% missioner of Immigration and Naturalization, who dealt with

the Hm.mﬂ questions involved in emtenso, a certificate of citi-

. zenship was duly issued. Seven years later it is sought to

| omEoo_ the certificate on the sole ground that the Commis-

~sioner erred as a matter of lJaw. It is no answer to say, as the

- Department of State does, that cancellation of the om-.mﬁoﬁm

affects @:w the document and not the citizenship status of the

person mvolved, and that Mr. Flegenheimer will be free to

- seek a judicial determination of his citizenship. The time to

~‘assert this was in 1952 and not now. It is my judgment that

. 5The operative language of sec. 842 18 similar to tha
,,3:2:2. by the earlier statutes, namely, sec, 15 of zsn %%ou_nnwﬂhoo M% nwww_m.
i mumma.mww% m:m. mﬂ_wwwmmonm wnmemm ﬁ. m.o Nationality Act of 1940, 64 mgm u;q”
) r , .8.C. ed. , nder sec. 840 of the Immigration and Na-
tionality Act of 1952, supra, jllegality alone was r ed . - o
# denaturalization. The legislative history indicat nEn._.uq the " chanaal for
deemed desirable because of the confusion which E.Mu un AT
* . -of the courts to distinguish between fraudulent and Euoéu: B i
v gal natural
:Rept. 1515, 81st Cong., 2d sess., 755, 780-765, 769. It Is not M«.__u%hwn“r %
,.?a@ Msv___mm was not made with respect to sec. 342. va
ether an erroneous determination of the nature here
amounted to illegality within the scope of the earller %n:ﬂhnmﬂﬂh.ﬂh.u“w_ﬂqa
is not clear. Compare United States v. Richmond, 17 F. 2d 28 (C.A. 8 ucuqﬁ
.u:n United States v. Srednik, 19 F. 2d 71(C.A. 8, 1927), with m...nw ..Em .
Maney v. United States, 278 U.S. 17; United States v. ...xw“nvné 243 U.8. oMan
and Nowak v. United States, 356 U.8. 600. Bee nlso Comment, 51 Mich, I,
Rev. 881, 884 (1953). ' o I
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in the circumstances here present, Mr. Flegenheimer should
not be compelled to resort to the courts. This conclusion
takes into account not only the element of fairness but also
the fact that the legal error asserted is itself a doubtful
matter,

The Immigration and Naturalization Service defends its
determination as correct. The Department of State takes a
contrary position. Which of the opposing positions is cor-
rect presents complex issues. I am by no means convinced
that the Service is in error. Absent that conviction it does
not seem that a cancellation proceeding should be instituted,
even should the power exist. It is my decision that such a
proceeding should not be instituted in this case, and you are
advised accordingly.

d Sincerely,
WILLIAM P. ROGERS.

RECESS APPOINTMENTS

The President is authorized to make recess appointments to fill vacan-
cies which occurred while the Senate was in session.

The President is authorized to make recess appointments during the
temporary adjournment of the Senate from July 3 to August 8, 1960.

The reconvening of the Senate on August 8, 1960, is not to be regarded
as the “next Session” of the Senate within the meaning of Article II,
section 2, clause 3 of the Constitution, but as the continuation of the
second session of the 86th Congress. The commissions of the officers
appointed during this adjournment therefore will continue until the
end of that session of the Senate which follows the final adjournment
gine die of the second session of the 86th Congress,

The adjournment of the Senate on July 3, 1980, constituted the “termi-
nation of the session of the Senate” within the meaning of 5 U.8.C.
56, so that pergons whose nominations were pending before the Sen-
ate on that day and who receive recess appointments during the
period of adjournment are entitled to the salaries attached to their
offices, provided that the other conditions of 5 U.8.C. 56 are met; and
this right will not be terminated by any temporary or final adjourn-

. ment of the second session of the 86th Congress.

The terminal proviso of 5 U.8.C. 66 may require that the President sub-
mit to the Senate not later than forty days after it reconvenes on
August 8, 1960, the nominations of those officers who, during the re-
cess of the Senate, received appointments to fill vacancies which ex-
isted while the Senate was in session.

Jotx 14, 1960.

THE PRESIDENT.
My Dear Mr. Presment: I have the honor to comply with
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your oral request for my opinion on several questions re-
lating to your power under the Constitution to make what
are commonly designated as recess appointments.

On July 8, 1960, the Senate adopted Senate Concurrent
Resolution 112, 86th Cong., 2d sess., which reads:

“That when the two Houses shall adjourn on Sunday,
July 8, 1960, the Senate shall stand adjourned until 12
o'clock noon on Monday, August 8, 1960, and the House of
Representatives shall stand adjourned until 12 o’clock noon
on Monday, August 15, 1960.” (106 Cong. Rec. (Daily Ed.,
July 5,1960), p. 14690.)

At the same time, the Senate agreed to a resolution
providing :

“* * * That notwithstanding the adjournment of the Sen-
ate under Senate Concurrent Resolution 112, as amended,
and the provisions of rule XXXVIII of the Standing Rules
of the Senate, the status quo of nominations now pending
and not finally acted upon at the time of taking such
adjournment shall be preserved.”?

The questions now presented are, first, whether you are
authorized to make appointments pursuant to Article II,
section 2, clause 8 of the Constitution, during the adjourn-
ment of the Senate from July 3 to August 8, 1960, in par-
ticular whether you may appoint to vacancies, existing at
the time when the Senate was in session, those persons whom
you had nominated and whose nominations were pending
and not finally acted upon at the time when the Senate
adjourned ; second, when the commissions granted pursuant
to such appointments will expire; third, whether you should
submit to the Senate—when it reconvenes on August 8, 1960,
or at some later time—for its advice and consent, the nomi-
nations of those persons who had received -appointments
during the adjournment of the Senate, especially of those
whose nominations were pending and not finally acted upon
at the time of the adjournment on July 3, 1960; and, finally,
whether and how long the persons receiving such appoint-
ments may be paid pursuant to the provisions of 5 U.S.C.

! Rule XXXVIII of the Standing Rules of the Senate provides in pertinent
part: "6, ¢ * * if the Senate shall adjourn or tnke a recess for more than
thirty days, all nominations pending and not finally acted upon at the time
of taking such adjournment or recess shall be returned by the Secretary to
the President, and shall not again be considered unless they shall agaln be
made to the Senate by the President.”
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56. For the reasons set forth in detail, I conclude, mum.r
that you have the power to make appointments during this
adjournment of the Senate, and that this power extends to
vacancies which existed at the time the Senate was in ses-
sion and to persons whose nominations were pending but
not finally acted upon when the Senate adjourned on July 3,
1960; second, that the commissions of the persons so ap-
pointed will expire at the end of the session of the Senate
following the adjournment sine die of the second session of
the 86th Congress, presumably, the end of the first session
of the 87th Congress; third, that it would be advisable to
submit to the Senate, when it reconvenes at the end of the
adjournment, nominations for all persons who received ap-
pointments between July 3 and August 8, 1960; and, finally,
that, provided compliance is made with the provisions of
5 U.S.C. 56, any such appointee can be paid out of the
Treasury for the duration of his constitutional term or until
the Senate has voted not-to confirm his nomination.

I

Article IT, section 2, clause 8 of the Constitution provides:

“The President shall have Power to fill up all Vacancies
that may happen during the Recess of the Senate, by grant-
ing Commissions which shall expire at the End of their next
Session.”

It has been settled by a long and unanimous line of opin-
ions of the Attorneys General concurred in by the courts that
the President’s power to make such appointments is not
limited to those which “happen to occur” during the recess
of the Senate but that it extends to those which “happen to
exist” during that period ; hence, that the President has the
constitutional power to fill vacancies regardless of the time
when they first arose. 1 Op, 631 (1823); 2 Op. 525 (1832) ;
3 Op. 673 (1841); 7 Op. 186 (1855) ; 10 Op. 356 (1862); 12
Op. 32 (1866) ; 12 Op. 455 (1868) ; 14 Op. 562 (1875) ; 15 Op.
207 (1877) ; 16 Op. 522 (1880) ; 16 Op. 538 (1880) ; 17 Op. 530
(1883) ; 18 Op. 28 (1884); 18 Op. 29 (1884); 19 Op. 261
(1889) ; 26 Op. 234 (1907) ; 30 Op. 314 (1914) ; 33 Op. 20, 22—
23 (1921) ; see also In Re Farrow, 3 Fed. 112 (C.C.N.D. Ga.,
1880), and the opinion of Mr. Justice Woods, sitting as Cir-
cuit Justice, in /n Re Tancey, 28 Fed. 445, 450 (C.C.W.D.
Tenn., 1886).
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The Congress, too, recognizes the President’s power tomake
appointments during a recess of the Senate to fll g vacancy
which existed while the Senate was in session.? R.S, 1761, 5
U.S.C. 56, which originally prohibited the payment of ap-
propriated funds as salary to a person who received a recess
appointment if the vacancy existed while the Senate was in
session implicitly assumed that the power existed, but sought
to render it ineffective by prohibiting the payment of the
salary to the person so appointed.® In 1940, however, the
Congress amended R.S. 1761, 5 U.S.C. 56 (act of July 11,
1940, c. 580, 54 Stat. 751), and permitted the payment of
salaries to certain classes of recess appointees even where the
vacancies occurred while the Senate was in session.® In view
of this congressional acquiescence, you have, without any
doubt, the constitutional power to make recess appointments
to fill any vacancies which existed while the Senate was in
session.

Next, I reach the question of whether the adjournment
of the Senate, pursuant to Senate Concurrent Resolution 112
of July 3, 1960, from that day to August 8, 1960, is a “re-
cess of the Senate” within the meaning of Article II, sec-
tion 2, clause'8 of the Constitution. In other words, does
the word “recess” relate only to a formal termination of a
session of the Senate, or does it refer as well to g temporary
adjournment of the Senate, protracted enough to prevent
that body from performing its functions of advising and
consenting to executive nominations? It is my opinion,
which finds its support in executive as well as in legislative
and judicial authority, that the latter interpretation is the
correct one,

In 1921, the Attorney General ruled that the President has
the power to make recess appointments during an adjourn-
ment of the Senate for four weeks, 33 Op.20(1921). In his
opinion, the test for the determination of whether an ad-
journment constitutes a recess in the constitutional sense is
not the techmical nature of the adjournment resolution, ie.,

* 8ee, e.g., 52 Cong. Rec, 1360-1370 (1915) 3 67 Cong. Rec. 202-264 (1928).

8 Cf. the memorandum submitted by Senafor Butler on March 16, 1926, 67
Cong. Rec. 263, 264 (1925),

¢PFor an analysis of 5 U.8.C. 56. see 11, infra. The leginlative hixtory of
the 1940 nmendment of 5 U.8.C. 656 doos not_contain any suggestion that the
Presldent lncks the power nnder the Constitution to make recess appointments
when the vienncles existed while the Senate was in seaslon. Cf, 8. Rept. 1079,
76th Cong., 1st gess., and H. Rept. 2646, 76th Cong., 3d sess.

SO S W
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whether it is to a day certain (temporary) or sine die (ter-
Ipinating the session), but its practical effect: viz., whether
or not the Senate is capable of exercising its constitutional
function of advising and consenting to executive nomina-
tions. Relying on the classic expositions of Attorneys Gen-
eral Wirt and Stanbery in 1 Op. 631(1823) and 12 Op.
32(1866), the Attorney General explained the purposes the
President’s recess appointment power is designed to serve:
viz., to enable the President, at a time when the advice and
consent of the Senate cannot be obtained immediately, to fill
those vacancies which, in the public interest, may not be left
open for any protracted period. He pointed out that the
existence of a vacancy is no less adverse to the public interest
because it, occurs after a temporary rather than after a final -
adjournment of a session of the Congress, and “could not
bring himself to believe that the framers of the Constitution
ever intended” that the President’s essential power to make
recess appointments could be nullified because the Senate
chose to adjourn to a specified day, rather than sine die (33
Op. 20,23 (1921)).

The opinion, however, relied not only on earlier opinions
of the Attorneys General; it was amply supported by judi-
cial and legislative authority. In Gould v. United States,
19 C. Cls. 598, 595 (1884), the Court of Claims had held
that the President possessed the power to make recess ap-
pointments during a temporary adjournment of the Senate
lasting from July 20 to November 21, 1867. The Attorney
General, furthermore, relied heavily on a “most significant”
report of the Senate Committee on the Judiciary, dated
March 2, 1905 (S. Rept. 4389, 58th Cong., 3d sess.; 39 Cong.
Rec. 38238824 (1905)). This report, construing the very
constitutional clause here involved, interprets the term “re-
cess” as “the period of time when the Senate is not sitting in
regular or extraordinary session as a branch of the Congress,
or in ewtraordinary session for the discharge of ewecutive
functions; when its members owe no duty of attendance;
when its Chamber is empty ; when, because of its absence, it
cannot receive communications from the President or partic-
ipate as a body in making appointments.”

The opinion therefore concluded that the adjournment of
the Congress from August 24 to September 21, 1921, a
. period shorter than the present recess, constituted a recess

648-815 O-64—32
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of the Senate during which the President could fill vacancies
under Article IT, section 2, clause 8 of the Constitution.®

I fully agree with the reasoning and with the conclusions
reached in that opinion. Moreover, this ruling since has
been buttressed by a decision of the Comptroller General, and
by the judgment of the Supreme Court in an analogous field.
The decision of the Comptroller General (28 Comp. Gen.
80 (1948)) arose in the following circumstances:

In 1948, during the second session of the 80th Congress,
President Truman submitted to the Senate the nominations
of three judges. When the Senate, on June 20, 1948, ad-
journed to December 31, 1948, unless sooner called back into
session by the congressional leadership, it had not acted on
those nominations. On June 22, 1948, the President issued
tecess appointments to the three judges® Upon inquiry
from the Director of the Administrative Office of the United
States Courts as to whether these judges could be paid, the
Comptroller General ruled, largely in reliance on 33 Op. A.G.
20,7 that an extended adjournment of the Senate is a “re-
cess” in the constitutional sense, during which the President
may fill vacancies. Specifically, the Comptroller General
said (28 Comp. Gen. 80, at 34 (1948)) :

“What is a ‘recess’ within the meaning of that provision
[Art IT, section 2, clause 3 of the Constitution]? Is it re-
stricted to the interval between the final adjournment of one
session of Congress and the commencement of the next suc-
ceeding session ; or does it refer also to the period following
an adjournment, within a session, to a specified date as here?
1t appears to be the accepted view—at least since an opinion
of the Attorney General dated August 27, 1921, reported in
83 Op. Atty. Gen, 20—that a period such as last referred to
is & recess during which an appointment properly may be
made.”

5In its final part (33 Op. 20, 2425 (1921)), the opinion discussed the
problems presented by the adjournment of the Senate for & few days, or for
a ghort holiday. It coneluded that the outcome hinged on the practieal ques-
tion of whether the Sennte was present to recelve communications from the
President and that it was largely e matter of sound Presidentinl diseretfon
to determine whether or not there was a real recess making it impossible for
the Senate to give its advice and consent to executive appointments,

8These appointments, of course, would not have been made had not the
Attorney General adhered to 33 Op. 20,

7The Comptroller General considered that opinion of the Attorney General
80 lmportant that he Incorporated 1t in its entirety as a part of his decision,

——— e —— s g
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Considering that the Comptroller General is an officer in
the legislative branch, and charged with the protection of the
fiscal prerogatives of the Congress, his full concurrence in
the position taken by the Attorney General in 33 Op. 20 is
of signal significance.

Of equal importance is the decision of the Supreme Court
in the Pocket Veto case, 279 U.S. 655 (1929), which, in a re-
lated field, uses the same argument as the Attorney General
in 83 Op. 20: vzz., that the Presidential powers arising in the
event of an adjournment of the Congress are to be determined,
not by the form of the adjournment, but by the ability of the
legislature to perform its functions. Article I, section 7,
clause 2 of the Constitution provides:

“If any Bill shall not be returned by the President within
ten Days (Sundays excepted) after it shall have been pre-
sented to him, the Same shall be a Law, in like Manner as if
he had signed it, unless the Congress by their Adjournment
prevent its Return, in which Cass it shall not be a Law.”

The issue presented in the Pocket Veto case, supra, was
whether an adjournment of the Senate from July 8 to No-
vember 10, 1926, was an adjournment of the Senate “pre-
venting” the return of a bill which had originated in that
body.

Hﬂo Supreme Court, in analogy to the Attorney General in
88 Op. 20, ruled that the test is not whether an adjournment
is a final one terminating a session, but “whether it is one
that ‘prevents’ the President from returning the bill to the
House in which it originated within the time allowed.” 8
Applying the reasoning of the Pocket Veto case, supra, to the
situation at hand, it follows that you have the power to grant
recess appointments during the present recess of the Senate,
because that recess “prevents” it from advising and consent-
ing to Executive nominations. :

The commissions issued by you pursuant to Article IT, sec-
tion 2, clause 3 of the Constitution expire “at the End of their
[the Senate’s] next session.” This “End of their next Ses-

41 Op. A.G.

8279 U.8. 655, 680 (1928). Wright v. United States, 302 U.S. 583 (1938),
held that a three-day adjournment of the Senate while the House of Repre-
sentatives was in session, and during which a veto message of the President
was accepted by the Secretary of the Senate, did not amount to an adjourn-
ment preventing the return of the bill. For a discussion of the Pocket Veto
problem, see also 40 Op. A.G. 274 (1943).
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sion” is not the end of the meeting of the Senate, beginning
when the Senate returns from its adjournment on August 8,
1960, but the end of the session following the final adjourn-
ment of the second session of the 86th Congress, presumably,
the first session of the 87th Congress.

The adjournment of the Congress on July 3, 1960, pursu-
ant to Senate Concurrent Resolution 112 was not sine die.
Hence, it merely had the effect of a temporary “dispersion”
of the Congress. 20 Op. A.G. 503, 507 (1892). It did not,
however, terminate the second session of the 86th Congress.
5 Hiuds' Precedents of the House of Representatives, secs.
6676, 6677; 28 Comp. Gen. 30, 33-84 (1948) ; Ashley v. Keith
0il Corporation, 7 F.R.D. 589 (D.C. Mass., 1947). Hence,
when the Congress reconvenes in August it will not begin a
new session but merely continue the session which began on
January 6, 1960. Ashley v. Keith Oil Corporation, supra;
28 Comp. Gen. 121, 123-126 (1948) ; see also Memorandum of
the Federal Law Section of the Library of Congress to the
Senate Committee on the Judiciary, dated November 5, 1947,
93 Cong. Rec. 10576-77. It follows that the “next session”
referred to in Article II, section 2, clause 3 of the Constitu-
tion is the session following the adjournment sine dée of the
second session of the 86th Congress, i.e., either the first ses-
sion of the 87th Congress or a special session called by the
President following the final adjournment of the second ses-
sion of the 86th Congress.®

This conclusion is fully supported by a ruling of the
Comptroller General relating to the previously discussed
recess appointments made by President Truman on June 22,
1948. After the second session of the 80th Congress had
adjourned from June 20 to December 30, 1948, and a num-
ber of recess appointments had been granted, the President
notified the Congress on J uly 15, 1948, to convene on J uly 26,
1948. Proclamation No. 2796, 13 F.R. 4057 ; 28 Comp.
Gen, 121, 124 (1948). The Congress met accordingly, and
again adjourned on August 7, 1948, until December 31, 1948

® A special sesslon called by the President during a temporary adjournment
of the second session of the 80th Congress would merely constitute a continua-
tion of that session. Ashley v. Keith 0il Corporation, 7 P.R.D. 589, 591-592
(D.C. Mass., 1947) and the authorities there clted ; Memorandum of the
Federal Law Section of the Library of Congress to the Senate Committee

on the Judiciary, dated November 5, 1947, 93 Cong. Reec, 1057677 (1947) ;
28 Comp. Gen. 121, 125-126,
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(28 Comp. Gen. 121, 122). The Comptroller General ruled
“that the reconvening of the 80th Congress on July 26, 1948,
pursuant to the President’s proclamation of July 13,
1948 * * * merely constituted a continuation of the second
session” (28 Comp. Gen., at 126) ; hence, that “the convening
of the Congress during the period July 26 to August 7,
1948 * * * was not the ‘next session of the Senate’ within
the meaning of Article II, section 2, clause 3 of the Oou._mag-
tion, and that Judge Tamm’s commission to office did not
expire on August 7, 1948, when the second session of the
80th Congress adjourned * * *? (28 Comp. Gen., at 127).1°

This year the Congress will reconvene, not pursuant to
your call, but according to its own adjournment resolution.
In these circumstances, the return of the Congress in August
clearly is a ‘continuation of the second session of the 86th
Congress and not the next session, the termination of which
would cause the recess appointments to expire. Barring
an adjournment gine die of the 86th Congress and the call-
ing of a special session, the recess commissions granted
during the present recess of the Senate will terminate at
the end of the first session of the 87th Congress. Officers
who serve at your pleasure, of course, may be removed by
youat any time, .

You also have inquired whether you should submit to the
Senate, when it reconvenes in August, nominations for those
persons to whom you have given recess appointments QE..-
ing this adjournment of the Senate, although their nomi-
nations were pending but not finally acted upon at the time
the Senate adjourned. This question is so intimately tied
up with the pay status of the recess appointees that I shall
answer it in that context.

II

The circumstance that you have the power to make
appointments during this adjournment of the Senate and
that the commissions so granted—barring unforescen cir-
cumstances—will last until the adjournment sine die of the
first session of the 87th Congress, however, does not mean

* 12 The Attorney General did not publish a formal opinion In connection

with this incident. A press release issued by Attorney General Clark on
August 11, 1948, and the files of this Department, however, indicate that he
was in full agreement with that ruling.




472 Llecess A ppointments

necessarily that your appointees can be paid out of appro-
priated funds.®* The Congress has limited severely the use
of such moneys for the payment of the salaries of certain
classes of recess appointees.

R.S. 1761, as amended by the act of July 11, 1940, c. 580,
54 Stat. 751, 5 U.S.C. 56,2 provides:

“No money shall be paid from the Treasury, as salary, to
any person appointed during the recess of the Senate, to fill
a vacancy in any existing office, if the vacancy existed while
the Senate was in session and was by law required to be filled
by and with the advice and consent of the Senate, until such
appointee has been confirmed by the Senate. The provisions
of this section shall not apply (a) if the vacancy arose within
thirty days prior to the termination of the session of the Sen-
ate; or (b) if, at the time of the termination of the session
of the Senate, a nomination for such office, other than the
nomination of a person appointed during the preceding recess
of the Senate, was pending before the Senate for its advice
and consent; or (¢) if a nomination for such office was re-
jected by the Senate within thirty days prior to the termina-
tion of the session and a person other than the one whose
nomination was rejected thereafter receives a recess com-
mission: Provided, That a nomination to fill such vacancy
under (a), (b),or (c) of this section, shall be submitted to the
Senate not later than forty days after the commencement of
the next succeeding session of the Senate.”

The import of this complicated provision, briefly, is as
follows: If the President makes a recess appointment to fill
a vacancy which existed while the Senate was in session, the
appointee may be paid prior to his confirmation by the Senate
in three contingencies:

a. If the vacancy arose within thirty days prior to the
termination of the session of the Senate;

b. If at the time of the termination of the session of the
Senate a nomination for this office was pending before the
Senate, except where the nominee is a person appointed dur-
ing the preceding recess of the Senate;* or

1 In this opinfon I shall use the term “paid” in the sense of belng paid out
of appropriated funds Io the regular course of business, le., prior to con-
firmation by the Senate, and without recourse to the Court of Claims,

12 Hereafter usually referred to as 6 11.8.C. 56,

1236 Comp. Gen. 444 (1956) interprets clause (b), in analogy to clause (e),
as If it read: If at the time of the termination of the gsession of the Senate
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¢. If a nomination for the office was rejected by the Senate
within thirty days prior to the termination of the session,
except where the person who receives the recess appointment
is the person whose nomingtion was rejected.

The terminal proviso of 5 U.S.C. 56 requires in addition
that a nomination to fill a vacancy in those three contingen-
cies must be submitted to the Senate not later than forty days
after the commencement of the next succeeding session of the
Senate.

The statute thus permits the payment of salaries to persons
recelving recess appointments to vacancies, which existed
while the Senate was in session, in three situations, all of
which are predicated on “the termination of the session of the
Senate.” Here again, the question arises whether this term
must be interpreted technically—limited to the final adjourn-
ment of a session—or whether it permits the payment of
salaries to those who receive a recess appointment after a
temporary adjournment of the Senate.

The Comptroller General has ruled that “the term ‘ter-
mination of the session’ [has] * * * been used by the Con-
gress in the sense of any adjournment,* whether final or not,
in contemplation of a recess covering a substantial period of

* time” (28 Comp. Gen. 30, 87), Considering that the Comp-
troller General is the officer primarily charged with the
administration and enforcement of 5 U.S.C. 56, his interpre-
tation of that statute is of great weight. Independent re-
examination of the subject matter, moreover, causes me to
concur fully in his conclusions based largely on the purposes
which the act of July 11, 1940, 54 Stat. 7561, amending
5U.8.C. 56, was designed to accomplish.

Prior to the enactment of the 1940 amendment, 5 U.S.C. 56
provided that if a vacancy existed while the Senate was in
session a person receiving a recess appointment to fill that
vacancy could not be paid from the Treasury until he had
been confirmed by the Senate. This statute caused serious
hardship, especially when a vacancy occurred shortly before
the Senate adjourned, or where a session terminated before
the Senate had acted on nominations pending before it (H.

a nomination for this office was pending before the Senate, except where the
person who receives the recess appointment is a person appointed during the
preceding recess of the Senate.

# Emphasis supplied.
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Rept. 2646, 76th Cong., 3d sess. ; see also letter from Attorney
General Murphy to Senator Ashurst, dated July 14, 1939,
S. Rept. 1079, 76th Cong., st sess., p. 2). The inability to
pay recess appointees in those circumstances had the effect
of either compelling the President to leave the vacancy un-
filled until the next session of the Senate, or causing the ap-
pointee to undergo the financial sacrifice of having to serve,
possibly for a considerable period of time, without knowing
whether he could be paid (see letter of Attorney General
Murphy to Senator Ashurst, supra).

The purpose of the 1940 amendment was “to render the
existing prohibition on the payment of salaries more flexible”
(H. Rept. 2646, 76th Cong., 3d sess., p. 1) and to alleviate
the “serious injustice” caused by the law as it then stood (S.
Rept. 1079, 76th Cong., 1st sess., p. 2). Thus, 5 U.S.C. 56,
as 1t stands now, is a remedial statute designed to permit the
immediate payment of recess appointees, provided the Presi-
dent complies in good faith with the statutory conditionss

The “serious injustice” caused by the inability to pay a
recess appointee, of course, is just as great and undesirable in
the case where the appointment was made after a temporary
recess of the Senate as where the commission had been
granted after a final adjournment. To restrict the words
“termination of the session” to a fnal adjournment, there-
fore, would be “inconsistent with the obvious purpose of the
law” 28 Comp. Gen. 30, 37.

It follows that a person receiving a recess appointment
during a prolonged adjournment of the Senate may be paid,
if the conditions of 5 U.S.C. 56 initially have been met, ie.,
if the vacancy arose within thirty days of the adjournment
or if a nomination was pending before the Senate at the time
of the adjournment, except where the recess appointee has
served under an earlier recess appointment; ® or if the Senate

had rejected a nomination within thirty days prior to its ad-
journment, except where the recess appointee is the person
whose nomination had been rejected.
The recess appointee’s right to be paid will continue through-
out the constitutional term of his office, except for two con-
tingencies: First, if the Senate should vote not to confirm

3 For that reason, the Comptroller General consistently has interpreted the

statute liberally ; see, €.g., 28 Comp, Gen. 30, 86-37; 238, 240-241; 38 Comp.
Gen. 444, 448,
B Cf. n. 13, supra.
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him, section 204 of the annual General Government Matters
Appropriation Act, 1960 (July 8, 1959, 73 Stat. 166) ﬂuoEm
preclude the further payment of salary out of appropriated
funds; second, the appointee’s pay status may be cut .cm as
the result of noncompliance with the terminal proviso of
5 U.S.C. 56, i.e.,in the case of a failure to submit to the Senate
a nomination to fill the vacancy within forty days after “the
commencement of the next succeeding session of the Senate.”
The adjournment of the Senate after it reconvenes W., August,
however, will not jeopardize the recess appointee’s right to be
paid.*
IIT

When the Senate reconvenes in August 1960, you should
submit to it nominations for all persons who received ap-
pointments during the adjournment of the Senate, including
those whose nominations were pending but not finally acted
upon when the Congress adjourned. This resubmission is
desirable in order to advise the Senate of the fact that recess
appointments have been made, and is probably u.waiu& in
order to protect the pay status of the recess appointees, .

Ordinarily, when the Senate adjourns for more than thirty
days all nominations pending and not finally acted upon at
the time of the adjournment are returned to the President
and may not be considered again unless resubmitted by the
President (Rule XXXVIII(6) of the Standing Rules of the
Senate). IHowever, when the Senate adjourned on July 3,
1960, it resolved that—

“* % * the status quo of nominations now pending and not
finally acted upon at the time of * * * adjournment shall
be preserved.” (106 Cong. Rec. (Daily Ed., July 5, 1960),
p. 14690.) .

The Senate thus has waived Rule XXX VIII(6), with the
result that nominations pending before it on July 8, 1960,
but not finally acted upon at that time, will not be returned
to you. And, when the Senate reconvenes in >=m=mp.§omo
nominations will be before it, and may be considered in the
stage in which they were at the time of adjournment. .ﬁa
resolution thus avoids much duplication of effort, especially

in those instances where hearings already have been held on
a nomination.

I do not read the resolution, in particular the statement

it These two pulnts will be discussed io Part I1L Ny,
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that the status quo of all pending nominations not finally
acted upon shall be preserved, as purporting to freeze those
fominations, and to prevent the President from giving recess
appointments to those whose nominations were pending but
not finally acted upon at the time of the adjournment of the
Senate. Any attempt of the Senate to curtail the Presi-
dent’s constitutional power to make recess appointments
would raise the most serious constitutiona) questions, And
where, as here, the resolution not only fails to reveal any such
purpese, but rather obviously was designed to obviate need-
less work, I refuse to attribute to the Senate any intent to
interfere with the President’s constitutional powers and
responsibilities,®

In spite of the suspension of Rule XXXVIII(6) of the
Standing Rules of the Senate, I recommend strongly that
when the Senate reconvenes in August you should submit to
it new nominations for those persons whose nominations
were pending on July 8, 1960, and who have received ap-
pointments during the adjournment of the Senate. The
submission of the new nominations would not constitute a
meaningless duplication of effort, nor jeopardize the pay
status of the recess appointees. The failure to do 50, how-
ever, may constitute a violation of the terminal proviso of
5 U.S.C. 56 and delay, if not entirely prevent, the payment
of salaries to the appointees.

First. Nominations submitted to the Senate customarily
indicate the circumstance, where applicable, that a nominee
is serving under a -recess appointment. The preadjourn-
ment nominations of those who thereafter received recess ap-
pointments, of course, do not contain that information, The
Senate has a substantial interest in being advised of the fact
that a nominee is serving under such an appointment. Such
appointment fills the position temporarily, and confirmation

#The eircumstance that the nominations remain pending before the Senate
during its recess does not affect the pay status of the recess appointees, 5
U.8.C. 56 does not contain any prohibition against the payment of the salaries
to appeointees whose nominations are pending before the Senate after its ad-
Journment. Clause (b), it is true, refers to the situation that a nomination
i8 pending before the Senate at the tlme of the termination of the session of
the Senate. There is, however, nothing in the splirit and the lunguage of 5
U.S.C. 56 to the effect that elause (b) is inapplicable where this nomination
remains pending following the termination of the sesslon. Moreover, 5 U.S8.C.
86 has been interpreted to the effect that the question of whether a person
may be paid is to be determined as of the time of the adjournment of the
Senate preceding the recess appointment and not ns of o later time (28
Comp. Gen. 121, 127-129, and see the discusston of that part of the Comp-
troller General’s ruling, nfra).
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therefore is no longer urgent. This may be an important
consideration to the Senate when it returns for what is hoped
to be a short session. On the other hand, if the Senate is
strongly opposed to an appointee it may vote to %:%. con-
firmation, and thus, for all practical purposes force him to
resign by cutting off his pay. The submission of a new
nomination for a recess appointee after the return of the
Senate, accordingly, serves a distinet purpose. .

Second. The terminal proviso of 5 U.S.C. 56 requires the
submission of the nomination of a person who received a
recess appointment “to the Senate not later than ?H.q days
after the commencement of the next succeeding session of the
Senate.” Failure to comply with this proviso wamszpE%
results in the suspension of the appointee’s right to be paid
out of appropriated funds. While the reconvening of the
Senate after a temporary adjournment is not the commence-
ment of the next session of the Senate in the ordinary sense
of that term, we have seen that 5 U.S.C. 56 uses those words
in a nontechnical way, If the words “termination of a ses-
sion” in clauses (a), (b), and (c) have been interpreted as
including a temporary adjournment which does not termi-
nate a session, it is likely that the words :ooagmbomam.bn of
the next succeeding session of the Senate” correspondingly
refer to the reconvening of the Senate after any adjourn-
ment, regardless of whether, technically, it begins a new ses-
sion. In these circumstances, prudence suggests that I wmmo
my advice on the assumption that 5 U.S.C. 56 may require
the submission of new nominations when the Senate recon-
venes in August.'?

I do not believe that noncompliance with the terminal pro-
viso of 5 U.S.C. 56 can be rested safely on the ground that
nominations made prior to adjournment but not finally acted
upon at that time are still pending before the Senate as the
result of the suspension of Senate Rule XXXVIII(6).
The statute does not contain an exception covering that con-

1 nts, of course, ecan be made that the words “commencement of
the ”M.mwﬁheaom&:n session of the Senate” should be given their traditional
meaning, The circumstance that the terminal proviso gives the President
forty days within which to submit the nomination to the Senate might sup-
port the conelusion that the proviso refers to the next regular session of the
Senate beenuse, as a matter of cxperience, adjourned sesslons of the Senate
rarely last forty days. If the Senate should adjourn within forty dnys after
its return on August 8, 1960, and before the President has submitted the
nomination, it could be argued, in analogy to Article I, section 7, clause 2 of
the Constitution, that complinnce with 5 U.S.C, 56 las been waived hecause it
has been “prevented” by the ndjournment of the Senate.
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tingency.® It could be argued, of course, that a statute
should not be construed so as to require the performance of
a redundant ceremony. However, as we have shown, the
information that a nominee is serving under a recess ap-
pointment may be of considerable interest to the Senate. In
any event, I should hesitate to recommend for quasi-
equitable reasons the omission of an express statutory re-
quirement in an ares as technical as the appointment and
pay of Federal officers.

In weighing these conflicting considerations, it appears
to me, on the one hand, that the submission of new nomina-
tions to the Senate does not constitute an intolerably heavy
burden. Moreover, as I shall show presently, rulings of the
Comptroller General—with which I fully agree—have estab-
lished that compliance with the letter of the statute will not
jeopardize the recess appointee’s pay status. On the other
hand, the failure to resubmit a nomination conceivably may
result in the suspension of the appointee’s pay. In these
circumstances, I recommend that when the Senate recon-
venes in August nominations should be submitted for all
officials who received appointments during the adjournment
of the Senate, including those whose nominations were pend-
ing before the Senate at the time of its adjournment. on
July 8, 19602 As a matter of precaution, I urge that
nominations be submitted again when the Senate commences
a new session in the technical sense.

The recess appointees’ pay status will not come to an end
when the Senate adjourns after its August sitting. When
the Senate concludes its session after reconvening in Au-
gust, a situation will be presented which appears to fall
within the exception to 5 U.S.C. 56, clause (b): The Senate
then will have terminated a session, and at that time there
will be pending before it the nomination of 1 person who
had received an appointment during the preceding recess
of the Senate. This raises the question of whether the pay
rights of a recess appointee, whose appointment originally

2 The terminal proviso to 5 U.8.C. 56 was inserted by the Senate Committee
on the Judiclary in order to insure that the nomination *“will be submitted in
ample time for adequate consideration by any incoming session of the Senate,”
S, Rept. 1079, 76th Cong., 1st sess,, p. 2,

2 Considering that it ig degirable to obtain the advice and consent of the
Senate to n nomination at the earllest possible moment, my recommendation
Includes the submission of nominations for those who recelved recess appolnt-
ments to vacancies which oceurred after the adjournment of the Senate, al-
though 5 U.8.C. 56 does hot cover those appointments,
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complied with the requirements of 5 U.S.C. 56, can be cut
off by the circumstances existing at the time of the m.cv.ma.
quent termination of a session of the Senate. The opinion
of the Comptroller General in 28 Comp. Gen. 121 cogently
demonstrates that this is not the case because the words
“termination of the session of the Senate” in 5 U.S.C. 56
uniformly refer to the session immediately preceding the
recess when the appointment was made, and not to any
subsequent termination.

An analysis of 5 U.S.C. 56 shows that in clauses (a) and
(c) the words “termination of the session of the Senate”
unquestionably relate to the session immediately preceding
the recess of the Senate during which the appointment was
made and not to a later one. The Comptroller General in-
ferred from this that “it would be wholly inconsistent to
say that the phrase ‘termination of the session’ as used
therein [clause (b)] had reference to other than the session
preceding the recess when the appointment was made.? * * *
In other words, the entire statute speaks as of the date of
the recess appointment under which the claim to compensa-
tion arises.” (28 Comp. Gen. 121,128 (1948)) The Comp-
troller General, therefore, concluded that the right to
compensation, once vested, does not become defeated by a
subsequent adjournment. He realized that under his in-
terpretation the words “termination of the session of the
Senate” in 5 U.S.C. 56 refer to a different session than the
words “End of their next Session” in Article IT, section 2,
clause 8 of the Constitution. He attributed this “apparent
inconsistency” to the circumstance that the recess appoint-
ment provisions of the Constitution and of 5 U.S.C. 56 serve
different purposes (28 Comp. Gen, 121,129).

I fully agree with the conclusions of the Comptroller
General reached on the basis of the statutory language, I
believe, however, that this result may be supported by two
additional, broader considerations. First, the purpose of the
1940 act amending 5 U.S.C. 56 was to eliminate the hard-
ship and injustice resulting from the inability to pay recess
appointees appointed to vacancies which existed while the
Senate was in session, where the vacancies arose shortly be-

B The Comptrolier General also explained that the statute uses the words
“termination of the sessfon” in the speetfle sense, hence, that It refers to the
termination of a particulnr sessfon, L.e., the one preceding the recess appoint-
ment “rather than to just any sessfon” 28 Cowmp. QGen, 121, 128,
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fore an adjournment of the Senate, or where a nomination
was pending before the Senate, but where the Senate ad-
journed before acting on it. The purpose of the 1940 statute
was to permit the payment of salaries out of appropriated
funds in those cases. It would create a new instance of the
very hardship which the statute was intended to alleviate,
if the right to compensation, once accrued, could be cut off
by subsequent events, such as the reconvening and subse-
quent adjournment of the Senate, and if a recess appointee
thereafter were required to work without pay for the rest of
his constitutional term, or until the Senate should confirm
him, An interpretation of the statute, which gives rise to

results so inconsistent with the purposes it is designed to
serve, must be rejected.

Second, it is the basic policy of the United States that a
person shall not work gratuitously for the Government, or
be paid for such work by anyone other than the Government
(31 U.S.C. 665(b) ; 18 U.S.C. 1914). It is well recognized
that a person who is not paid cannot be expected to perform
his work zealously, and that he may be subjected to a host
of corrupting influences. A statute which provides that a
person cannot be paid by the Treasury until the happening
of a future event, therefore, must be strictly construed.
Even less favored is an interpretation which would result in
the defeasance of a right to be paid, once it has accrued. In
the case of any ambiguity, a statute should be read so as to
permit the current compensation for work performed for
the United States..

_ I therefore conclude that an adjournment of the Senate
during, or terminating, the second session of the 86th Con-
gress will not affect the pay status of a person appointed
during the current recess of the Senate, and whose appoint-
ment originally complied with the requirements of 5 U.8.C.
56.2 .

Respectfully,
LAWRENCE E. WALSH,
Acting Attorney General.

® A final caveat: A recess appolntee filling a vacancy which existed while
the Senate was in sesslon, and who I8 not confirmed, when the Senate adjourns
after it reconvenes in August, may not be given, out of a superabundance of
cautlon, a second recess appointment. Such second appointment 8 unneces-
sary because his term runs until the end of the first gession following the final
adjonrnment of the second sesslon of the 86th Congress ; moreover, i1t might
bring the appointee within the exception to § U.8.C. 56, clause (b) and, con-
celvably, resuit in the suspension of his salary. Cf. 28 Comp. Gen. 80, 87-38,
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OLD SAN FRANCISCO MINT BUILDING—DISPOSITION AS
SURPLUS PROPERTY

The authority of the General Services Administrator to dispose of
the Old San Francisco Mint building by sale as surplus property
is not limited by the provisions of section 7 of the act of August
27, 1935, added by the act of July 18, 1940 (c. 635, 54 Stat. 785, 40
U.8.C. 304a-2), that the General Services Administrator shall not
“demolish” any building declared by him to be surplus to the needs
of the Federal Government, if the Secretary of the Interfor de-
termines that such building is an historic structure of national
significance.

The word “demolition” is not synonymous with the word “gale,” and
it is well settled that a legislative omission or failure to provide
for contingencies, for which it might have been desirable to provide
specifically, does not justify any addition to the language of a
statute. Moreover, the legislative history of section 7 of the act
of August 27, 1935, does not support any different construction.

: July 18, 1960,
THE SECRETARY OF THE INTERIOR, -
My Drar M. Secrerary: You have advised me that the
General Services Administration, which has custody and
control of the San Francisco Mint building, considers the
building to be excess to the needs of the Federal Government
and proposes to dispose of it by sale in circumstances which
indicate that a purchaser will demolish the building. The
General Services Administration is proceeding under the
authority provided by the Federal Property and Adminis-
trative Services Act of 1949, 63 Stat, 377, as amended, 40
U.S.C. 471, et seq. You request my opinion concerning the

" authority of the General Services Administration to dispose

of the building as surplus property in view of your determi-
nation, formally conveyed to the Administrator of General
Services in May 1957, that the San Francisco Mint building
is an historic building of national significance and that it
is your intention to designate it ag an historic site within
the meaning of the Historic Sites Act of August 21, 1935,
c. 593,49 Stat. 666, 16 U.S.C. 461-464.

Section 7 of the act of August 27, 1935, added by section
2 of the act of July 18, 1940, c. 635, 54 Stat. 764, 765, 40
U.S.C. 304a-2, authorizes the Administrator of General Serv-
ices, upon a determination that such action will be to the
best interest of the Government, “to demolish” any building
declared surplus to its needs. Before proceeding with any
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portion of the House-passed bill which
created section 35 of ANCSA. Basical-
1y, that section would have carried the
impact of this legislation ouiside of
the Cape Krusenstern National Monu-
ment. The amendments I have pro-
posed would limit the impact of the
biil to only Cape Krusenstern. I under-
stand that this approach is accepiable
to the House of Representatives and
thie bill passed by the Senate tonight
should be enacted by the House imme-
diately after the August recess.

The PRESIDING OFFICER. The
question is on agreeing to the motion
of the Senator from Xansas.

The motion was agreed to.

SPECIAL, GOLD MEDAL FOR
~ GEORGE AND IRA GERSHWIN

Mr. DOLE. Mr. President, I ask
unanimous consent that the Senate
now .proceed to the consideration of
House Joint Resolution 251, to provide
for a special gold medal for George
Gershwin and Ira Gershwin, reported
cut of the Banking Committee today.

The PRESIDING OFFICER. The
joint resolution will be stated by title.

The legisiative clerk read as follows:

A joint resolution (H.J.. Res. 231) to pro-
vide that a special gold medal honoring
Georze Gershwin be presented to his sister,
Frances Gershwin Godowsky, end a special
gold medal honoring Ira Gersnwin be pre-
sented to his widow, Lenore Gershwin, and
to provide for the production of bronze du-
plicates of sich medals for- sale .to the
public. .

The PPLSH)ING OFFICER. is
there objection to the present consid-
eration of the joint resolution? -

There being no objection, the joinivurnamed White House official as.

resolution (H.J:. Res. 251) was consid-

ered, orderad to a third reading, read

the third time, and passed. -

. The preamble was agreed to.
Mr. DOLE. Mr. President, I move to

reconsider the vote by which the joint

resoiution was passed. "7

LIr. BYRD. Mr. President, I move 10

lay thiat motion on the table.

The mot‘on "to lay on the table was

: ,.greed to. .

- RE-R.E’FERRAL OF S. 1313 A

Dir. DOLE. Mr. President, I ask
unanimous consent that the Judiciary
Committee be discharged from further
consideration of S. 1313, a bill to
amend the Federal Trade Commission
Act to rllow certain actions by States
attorneys general angd it be referred to
the Commerce Committee,

The PRESIDING CFFICER. With—
out a‘oJectmn it is so ordered. :

STATUS QUO NOMINATIONS

Mr. DOLE. Mr. President, as in exec-
utive session, I ask unanimous consent
that during the adjournment of the
Senate over until September 9, 1985,
that zll the nominations pending in
the Senate remain in the status queo,
with the exception of the followinz:

CONGRESSIONAL RECORD — SENATE

The amendments all deal with the

Rosalie Silberman, Charles A. Tra-
bandt, James W. Spain. Winston Lord,
Raymond D. Lett. Richard H. ¥Francis,
Ann Brunsdale, Heien Marie Tavior,
William McGinnis, Sidney Lovett,
Richard Jonhn Neuhaus, W. Bruce
Weinrod, and John Norten Moore,

Mr. BYRD. Mr. President, reserving
the right to object, and T will not
object, the last four names, I do not
have.

Mr. DOLE. And also William Brad-
ford Reynolds.

The PRESIDING OFFICER. Is
there objection? Without objection, it
is so ordered.

RECESS-APPOINTMENTS™ °

Mr. BYRD. Mr. President, state-
ments by administration officials have
recently appeared in the press which
border on total disregard for constitu-
tional principles. 1 refer specifically to
statements pertaining to the Senate’s
responsibility to advise and consent in
Presidential appointments, and the au-
thority granted to ihe Presxde.nr. for
recess appointments.

On June 27, 1985, the Senate Judici-
ary Committee rejected the nomina-
tion of William Bradford Reynolds for
the position of Associate Attormey
General. On July 1§, the Washington
Post contzined a report that adminis-
tration oifficials were *‘considering the
possibility .of installing Reynol
Associate Attorney CGeneral “as a
recess appointee aiter the Senate a.d-
journs August 2, sources said.” -

Further discussing the possmmw OI
a recess appointment for Mr. Reyn-
olds, an article in the Washington Post
the following Day, July 17, guoted an

‘saying “"The tail is not going to wag
the dog on-these nominations. That

" Committee has to understand who is
‘the President of the United States

= *'* ‘We expect to get our penple con-
fn-med AR A

Mr. Pre51dent I have no desu'e to
lecture the White House on constitu-
tional law. The President’s' lawyers
know full well that the recess appoint-
ment clause which appears in the U.S.
Constitution was not created as a po-
litical lcophole to thwart the will of
the Senate. Article II1, section 2, pro-
vides that officers of the United States
shall be appointed by the President
“with the advice and consent of the
Senate.” That appointmen: process
was initiated by this administration
when Mr. Reynolds was nominated for
the position of Associate Attormey
General. The nomination was rejected
by the Senate Judiciary Committee on
June 27, 1985, by 2 vote of 8 to 10. To
attempt now to circumvent that rejec-
tion by making & recess appointment
of Mr. Reynolds to the same position
during our August break would make a
mockery of the Senate’s role. It would
be wholly inappropriate and unaccept-
abie, and I have so Informed the

-White House, on behalf of Senate

Demacrats, in my letter to the Presi-
dent of July 16.

-and was not
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The recess appoiniment clause ap-
pears in article IIi, section 2, of the
13.S. Constitution. It provides that:

The President shall have power to [ill up
all vacancies that may happen during the
recess of the Senate, by granting commis-
sions which shall expire at the end of their
next session.

Mr. President, when the Constitu-
tion was drafted, the framers recog-
nized the practical realities of their
time. Communications were slow and
uncertain. Travel from one 18th centu-
ry American ¢ity to another was meas-
ured in terms of days rather than
hours. Accordingly, in order to maka
American Government eifective, the
framers allowed the President to make
appointments during “the recess of
the Senate.” I siress the word “the.”
In the early days of this Republic, as
now, there was a recess of the Senate
between sessions.

" ‘The phrase “the recess”—again em-
phasizing the word “the"—should be
borne in mind, and should be read in
context of the entire clause which
then states that ihe recess appoint-
ment “shall expire at the erd of their
next session.” Read in that way, it
seems to e that the recess appoint-
mené elavse was included in the Con-
stitution as a practical solution to fill-
ing essential Government positions in
the horse and brgzgy age during the’
recess which occurred tetwen the ses-
sions of the Congress.

Mr, President, this is pot the first
tirpe this administration has misinier-
preted the purpose of the reecess ap- -
pointment power. During the 24-day
recess for the Fourth of July holiday
in 1984, 17 recess aZppointments were
made. In several cases, those recess ap- -
pointments avoided serious and prob-
ing debate by the Senate on conirover-
sial issues. And there was no evidence
that the needs of the Government re-
guited any of those appointments to
be made as reces3 appointments,-.* * 7
© Last year I introduced a Sepate reso-
lution in an atiempt to make it 2bso-
lutely clear that the recess appoint- -
ment clause should net be used by any
administration to thwart the will of
the Senate, to skirt the “advice and
consent’” clause of the Constitution, or
to avoid potential controversy, My
proppsal was introduced toward the
end of the last term of the Congress
processed before the
Senate adjourned for the year.

Because this issue is 50 fundamenial
to maintaining the delicate balance of
powers which was incorporated into
our constitutional system, and I view
of the recurrence of this problem in
the context of the Reynolds nomina-

tion, I am introducing a resolution on

the same subject again today. - .

Iy resolution expresses the sense of
the Senate that the exercise of the
power to make recess appointments
should be confined to a formal termi-
nation of a session of the Senate, or to
a recess of the Senate, protracted
enough to prevent it from discharging
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its constitutional function of advising
and conseniing {0 executive nomina-
tions. In addition, it expresses the
- sense of tha Senate that the President
should refrain from using his recess
appointment powers unless there is a
;Tormal termination of a session of the
- Senate, or a recess that lasts longer -
“than 30 days. Finally, my resolution :
" . expresses the sense of the Senate that
- @ recess . appointment should not be
. made of any individual whose nomina-
o - tion to the same office has been previ-
ously rejected by the Senate, or the
: appropriate Senate committee, aurmg

- the same Presidential term. :

) not suggesting that the President
L) should never use his recess appoint-
s - ment power. Nor am T suggesiing that

) . there mighi never be a sitnation in
.rwhich & recess appointment-is neces-
- =sary. In fact, I even recommended the

“essary 1o ensure that one of our im-
.portant : Govemmenh boards would
“have a guorum in order to -continue to

"conduct its business. - -

L . However, .the kinds of sstuatmns I
W . have described- today do not involve

that kind of an emergency. The busi-

ness of government, and the Depart- -

ment of Justice In particular, wilt, I

am coxfident, function-with eificiency

during the month of August without a

commissioned official servmv in ltS No.

3slot EITNE S-S NS S

; I am sure the admmstranon is Well

aware of the practical purpese which

was served by inciuding the recess ap-
pointment clanse in the Constitution.

Introduction of this resolution is not
. intended to sugzest that the issue is

unclear. Senate Democrats have gone

pn record. separate and apart from
this resolution, "in their conclusion

that Mr. Reynolds should not be a
" -recess approiniee.. We went on record

again this week in a letter to the Presi-
. dent which expressed our views on the
- subject of recess appointments gener-

ally: However, I do believe the entire

Senate should be on record in reinfore-

ing our constitutional role with re-

spect to Presidential appointments,
and stating that we will not stand idly
by and witness an erosion of our re-
sponsiblity and ocur dufy under the
law. :
Mr, President, I ask unammous con-
sent that the text of my resolution,
the two Washington Post articles, and
my letters to the President, be printed
in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

The cosponsors of the resolution are: Mr.
Byrd (for himself), Mr. Bradley, Mr. Chiles,
Mr. Lautenberg, Mr. Leahy, Mr. Melcher,
Mr. Dodd, Mr. Mitchell, Mr. Ford, Mr. Mat-
sunaga, Mr. DeConcini, Mr, Hart, Mr.
Biden, Mr. Baucus, Mr. Eagleton, Mr.
Bumpers, Mr. Exon, Mr. Johnston, Mr.
Inouye, Mr. Levin, Mr. Nunn, Mr. Pell, Mr.
Proxmire. Mr. Riegle., Mr. Sarbanes., Mr.
Sasser, Mr. Zorinsky, Mr. Simon, Mr. Kerry,
Ar. Hollings, Mr. Bentsen, Mr. Stennis, Mr.

‘By intreoducing this resolution, I am-

“nse of the recess appointment power
" -myself when an appointment was nec-

. Senate that. -
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Binga:ma.n. Mr. Rockefeller, Mr. Cranston,
Mr. Kennedy, and Mr, Harkin.

&. Res. 213

Whereas, the United States Constitution
in Article 11, Section 2, Clause 2, vests in the
Senate the power to give its advice and con-
sent to presidential appointments,

Whereas, the Appointments Clause speci-
ﬁa the method clearly preferred by the
‘Framers for the regular appointment oI Of1-
Icers of the United Statés, . .. -.

Whereas, the Appointments ‘Clause has
been judicially determined to be an aspect
of the principle of separation of powers

‘woven Into the United States Constitution

(Buckley v. Valeo, 424 1.5, 1 (1578)),
Whereas, the reasons behind the Recess
Appointment- Clause, Article II, Section 2,
Clause 3, like those supporting the pocket
veto power, have been largely superseded by
modern methods of instantaneous commau-
nication and the modern practice of Con-
gress with respect to abbreviated intrases-

. sion adjowrnments (Xennedy v. Sa.mpson,

511 ¥24 430 (D.C. Cir. 1574)),

“Whereas, the adherence to Appomtmznt
Clause procedures, unlike a recess appoint-
-ment that thereafter may be rejected by the
Senate; preciudes subsequent challenges.

with respect to the appointee’s rightful ex-

cercise of significant awthority pursuant to
the laws of t.he Umted Sra.tes; Therefore be
w. ..o
Resolwd Tha.h« n‘. 1s the sense of the

{1) The exercxéé of the power bo make
recess appeintments should be confined to a

formal termination of a2 session ©of the

Senate, or a recess of the Senatie, protracted

enauvh to prevent it from discharging Hs
constitutional function of advising and con-

sexting to executive nominations; - -

(2) As the President as well as the heads
of Executive and military departments are
authorized to .detail officers of the United
States to fill vacancies in offices at all levels
of ‘the Federal Govermment, Thapter 33,
Title 5, United States Ccde, which derails

. are valid for at least thirty days, no recess

appointment should be made. when the
Serate stands adjourned or recessed within
a session for a period of less r,ha.n thirty
days; and

(3) Mo recess appomtment should be made
of any person to any office—

(a) if suchr person has previously, during
the same presidential term, been nominated
for appointment to such office; and

(b) (1) the Senate has voted not to give its
advice and consent to such appointment; or

(2) the sappropriate commitiee of the
Senate has voted not to report such nomina-
th"l to the Senate.

IFroM THE WASHINGTON PosT, JULY 17.
19851

Drvocrats OPPOSE REYNOLDS PROMOTION:
SENATORS WARN REAGAN AGAINST Recrss
APPOINTMENT OF REJECTED JusTicE DE-
PARTMENT NOMINED

1BY Howard XURTZ AnD JUAN WILLIAMS)

Senate Mlnority Leader Robert €. Byrd
(D-W.VA.) urged President Resgan yester-
day not to name William Bradford Reynolds
as associate attorney general during Con-
gress’ August recess, saying such a move
“would te an insult to the Senate and an af-
{ront to the Constitution.”

In a letter to Reagan on behalf of all 47
Democratic Senators, Byrd reminded the
President that the Senate Judiciary Com-
mittee rejected Reynolds for the Justice De-
partment’s No. 3 position last month.

He said that "'a recess appointment of the
same individual to the same position would
be inappropriate and unacceptabte.”

511019

Even Republicans cautioned against a
recess appointment. Senate Majority Whip
Alan K. Simpson (R-Wy0.) said he did not
-want to see “a subterranean campaign of
sbme kind that would be 2 distraction from
“the heavy work icad we have around here.”
: ‘The swift reaction appeared o let much
of the steam out of efforts to revive the
‘Reynolds nominatlon. However, Simpson

-and Majority Leader Robtert J. Dole (Xan.)
said they would support a “discharge peti-
t!on" to foree the nomination to the floor.

- Dole s2id there was ‘““widespread” GOP
support for that idea. |

Reynolds, who has headed the Justice De-
partment's Civil Rights Division for the last-
four years, was voted down 10 to 8 amid crit-
{cistn that hie had been lax in enforcing civil
rights laws and has misled the Senate Judi-
ciary Committee in sworn testimony,

Republicans Arlen Specter (Pa.) and
Lharles McC. Mathias Jr. {Md.) joined the
eight commitiee Democrais in opposition. -

Byrd's letter t0 Reagan cited a report in- .
y&sterday s Washington Post. which said
that White Bouse oificizls are calling sena-
tors to-gauge whether they have enpugh
support ie force the Senabe bo vote on
Reynoids’ nomination. . s -, . -

.- But even if such a move is.:um&xfm key
senators acknowiedged, opponents woukj 1i1-
jbuster the nomination. - . 1

The Republicans ars .mlikely to brmg the
matter o the floor tniess they can muster
the 6D votes needed to Sreak 3 {ilibuster—a
prospect made more unlikﬂy by E&re’-daj S

"Democratic criticism.

The Post article alse sa.xd that some ad-
minisiration oificials, antictpating = filibus-
ter, are considering giving Reynoids an un-
usual recess appointment that sould allow
him to serve through 1886 without Senate
confirmation. *“The ' president's laywers
know better than that,” Byrd said. “That’s
not what the recess appointment is for.”
Sources said that if the administration pro-
motes Reynold in August, it would also have
to give recess appointments to several top
Justice Department officials because an

et

.angry Senate would refuse to approve them.

“Fou wouldn't even get a2 U.S
through,” a Senate official said.

Despite yesterday’'s negative reaction :md ’
the considerable obstacles in their path,
some administration officials remsain ada-
mant in their desire to proraote Reynolds.

These officials, led by Attornmey General
Edwin Meese III, have argued strongly in
the administration that the fizht for the
romination should be continued.

First, they believe the Reynoids defeat
unfairly tarred the president’s civil rights
record.

Both White House and Justice Depart-
ment oifficials are convinced that Reynoids
was “nit-picked to death’ by opponents who
seized on discrepancies in his statements,
rather than challenged on what they see as
the heart of the administration’s civil rights
policy, its opposition to racial quotas.

Second, several administration officials
contend that the president needs to have
the Judiciary Committee "in line'* before a
possible Supreme Court nomination. They
anticipate at least one opening soon, possi-
biy 10 succeed Justice Lewis F. Powell Jr.
wno was recenily hospitalized. "“The tail is
not going to wag the dog on these nomina-
tions.” said a White House official. “That
committee has to understand who is the
president of the United States and this is
not 8 good experience to have 85 we BpP-
proach bigger battles.

“We expect to get our people confirmed,
not 1o expose them 1o shooting-¢ailery poli-
tics that ¢mbarrasses the president. There

S attomey
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will not be a seond Brad Reynolds . .
shouldn't be a first.

Many in the administration believe they
should not be in = position of defending
their policies after a landslide reelection vie-
tory last November. They also want to re-
s?‘ond to negative votes by Specter and Ma-
thias,

“Winning starts with having your own
team in line,” a White House official said.

But some leading Republicans said the
White HMouse should accept defeat rather
than spend more political capital on 2 fight
it is unlikely to win, _

. there

[From the Washington Post, July 16, 19851
Wiits House Hopzs To RevIvE REYNOLDS
PROMOTION AT JUSTICE: RECESS APPOINT-
MENT, FORCED VoTE CONSIDERED
(By Howard Xurtz and Mary Thornton)
White House officials are checking wheth-

er they have enough support to foree a vote -

by the full Senate on William Bradford
Reynolds’ nomination as associate attorney
general, which was rejected by a Senate
commxttee last month.

- Some administration officials are also con-
sidering the possibility of installing Reyn-

_olds in the Justice Department's No. 3 job
as a recess appointee after the Senate ad- -

journs- Aug. 2, sources said. They sald some
department oificials believe that if {the nom-
ination ware forced to the Senate floor, and,
as expected, encountered =a filibuster, a
recess sppointment could be justified. :

+1f they o that, this place wouid shut
down,” said one high-level Senate ofiicial.
“They'd go absolutely berserk it would be
an open declaration of war.”

Senate Majority Leader Robert J. Dole
(R-Kan.) Is taking a formal head count of
Repubhczms to -gauge the-chances of ap-
proving 3 *discharge petition” to ’bnn.g
Reynolds’ nomination to the floor. - ax. -

“If the presn...nt wants us to push Brad -
Reynolds, then we're gomg to help,” Dole
said yasterday. -

Republicans and Democrats sa.id the all:er-

" pnative—a recess appointment—would be an

unprecedented affront to the Senate Judici-
ary Committee, which turned down the

‘nomination after three weeks of contentious

debate. Committee members said they voted

_against Reynolds, now head of the Justice

Department’s Civil Rights Division, because
he repeatedly misled the panel in sworn tes-

timony and had a lax *four-vear record oi’ MR

enforcing civil rights laws.

Under the rarely used procedure o!.

naming & presidential appointee while Con-
gress i5 In recess, experts say, Reynolds
could serve as associate attorney genernl
without confirmation during the 95th Con-
gress, which runs through 1936.

Attorney Generzl Edwin Meese 111 told re-
porters last weekx that he considers the
Reynolds nomination to be “'still before the
Senate. No decision hzzs been made with
regard to the next step.”

Reynolds did not respond to inguiries yes-
terday. His spokesman., John Wilson, de-
clined comment on the possibility of a
vecess appointment, saying, *“Some people
who oppose him are floating that story.”

Meese and other top department orﬁcxa.ls -

were at an American Bar Association confer-
ence In London and could not be reached. »

White House lobbyists have been calling
senators in recent days to assess the depth
of support for moving Reynolds nomination
to the floor. This would require a majority
of voting senators to approve a discharge
petition, an unusual device to force an Issue
from a relucl.unl: committee to the full
Senate.

“They're not necessan!y trying to raise
the Titanic,” a Senate official said of the ad-
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ministration. “They're just trying to find
out how deep it’s buried.”

GOP officials cautioned that the Reyn-
olds nomination could tie up the Senate for
weeks, while Dole is trying to deal with the
federal budget deficit and other key legisia-
tion.

*It’s not a high pnonty," one said of the
nomination. “We've known all along it
would be ... tough getting the votes. The
White House would have to makea. . .con-
vincing case that the votes were there.”

A Democratic senator said recently that
he told White House oificials that resurrect-
ing the Reynolds nomination Is *a no-win
proposition for the Republicans.”

“It would be a source of embarrassment to
the Republican senators to make them walk
that plank,” the senator said. “Either you
vote against your president, or you vote for
a guy who's pa.inted as being temble on cwﬂ
rights.”"

But there may be some st.pport for Dole's
efforts. Judiciary Committee Chairman
Strom Thurmond (R-S.C.) would support an
effort to bring the nomination to the ﬂoor,
according to a spokesman. .

On June 27, the committee voted. 10 to 8,
against the nomination, with Republicans
Arlen Specter {(PA) and Charles McC. Ma.
thias Jr. {(MD) joining 2l eight Democratls
in opposition. Two subsequent votes on re-

porting the nomination to the flcor—either -
with no recommendation or a negative rec- -;

ommendation—iailed on a 8-to-9 tie. -

President Reagan and others have com- "« -
plained that Reynolds’ critics opposed the -

nominge on ideological grounds and raised
questionis about his testimony as a way to
expla.m their votes against him. R

While the nomination has remmned in
dxspute, the administration has not moved

to fill several other vacancies in the Justice.

Department. Among those widely reported
to be in line for top jobs are Herbert E. El-
lingwood, chief of the Merit Systems Pro-
tection Board, to head the Office of Legal
Policy; Charles J. Cooper, 2 depuly to Reyn-
olds, to head the Office of Legal Counsel,
and Carolyn B. Kuhl, now a deputy in the
- Civil Ditnsmn, for Reynolds’ civﬂ nghta
posk

UNITED Smrs:s Smm-., . -
OFFICE OF THE DEMOCRATIC LEADER, .
Washington, DC., .Iuly 16, 1983.
The PRESIDENT,. ..
The White House,
“Washington, DC.
Dear Mgy, PREsSIDENT: I am writmg to you
at the instruction of the Democratic Canfer-
ence with respect to the attached article
concerning Assistant Attorney General Wil-
liam Bradford Reynoilds which appeared in
this morning's Washington Post.
According to the Post report, Administra-

Ly

tion officials are “considering the possibility -

of installing Reynolds” as Asscciate Attor-
ney General “as a recess appointee after the
Senate adjourns Aug. 2, sources said.”

Az vou know, on June 27, the Judiciary
Committee failed to report Mr, Reynolds’
nomination to the Senate by 2 vote of 8-10.
The Conference has asked me to inform you
that in view of the Committee’s action, a
recess appointment of the same individual
to the same position during the August
preak would be inappropriate and unaccept-
able. We urge you not to make this recess
appointment.

Sincerely,
: RoBERT C. BYaD,

August 1, 1985

UNITED STATES SENATE,
OFFICE OF THE DEMOCRATIC LEADER,
Washington, DC., July 30, 1985.
The PRESIDENT,
The White House,
Washington, D.C.

Dear Mgr. PReESIDENT: As the Congress ap-
proaches adjournment for the August
break, I would like once again to convey my
views, and those of the Democratic Confer-
ence, on the subject of recess appointments.
This same matter was the subject of my
letter to you on August 8 of last year when I
expressed my deep concern about the
number of recess appointments which had
been made during our brief July 1984 recess.

The forthcoming August recess should
not, in our judgment, be considered the kind
of extended recess contemplated by Article
ITY, Section 2, Clause 3, of the Constitution.
Rather, recess appointments should be lim-
ited to circumstances when the Senate, by
reason of a protracted recess, is incapable of
confirming a vitally needed public ofiicer.
Any other interpretation of the Recess Ap-
pointments clause could be seen as a deliber-
ate effort to circumvent the Constitutional
responsibility of the Senate to advise and
consent to such appointments.

I would therefore ask tkat you refrain
from making 2any recess appoinunents
during the August break,

“Your personal atiention to this matter
. would be appreciated. ’

Sincerely, .
- e - ' Rom:t C.ABm.

N

. T SUSAN WEISS MANES .
- Mr. BYRD. Mr. President, it has

been said that life is a series of

‘changes--some profound, some seem-

ingly m.s1gmncant, and many others in

between, ¥or those of us who serve

here in the Senate, this is true no less

than for others. One of the ways in

which change manifests itself for

those of us who have served a number

of terms here is when members of the

Senate staff are given and accept

- earesr opportunities which move them .
away from this Chamber. <-.” = ~

. YWhen a siaff member has earned
the trust and respect of 2 Member for

. whom he or she has worked, such de-

. partures always are bitter-sweet for
the Member. It goes without saying
that the staxf member’s contributions
to the vital work that is done in this
place will be missed very much. But on
the other hand, of course, one must
share in the plzasure when aznother
person—particularly one who has
worked so capably, energeticaily, and
effectively—has an opportunity to
grow or build professionally or expiore
other areas oi life which the pressures
of the Senate did not permit. =
~ And so it is with a member of the :
senior Senate staff who will be depart-
ing at the end of this week. Susan
Weiss Manes has been an employee of
the Senate now for 8 years. She began
her service as a legislative assistant for
Floyd Haskell, a {ormer Senator irom
Colorado. Later she served in that
same role for Senator DoN RIzcLE of
Michigan, moving on to become staif
director of the Senate Subcommittee
on Aleoholism. In 1982, she joined the
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will not be a seongd Brad Reynolds . . . there
shouldn't be a first.

Many in the administration believe they
should not be in s position of defending
their policies after a landslide reelectlon vie-
tory last November, They also want to re-
spond to negative votes by Specter and Ma-
thias,

“Winning starts with having your own
team in line,” a White House official said.

But some leading Republicans said the
White House should accept defeat rather
than spend more political capital on 2 fight
it is unlikely to win.

[From the Washington Post, July 16, 1985
WxiTz HousE HopEs TO REVIVE REYNOLDS
PROMOTION AT JUSTICE: RECESS APPOINT-

penT, FOrcED VoTE CONSIDERED

(By Howard Kurtz and Mary ‘Thornton)
White House officials are checking wheth-
er they have enough support to force a vote
by the full Senate on William SBradford
Reynolds’ nomination as associate attorney
general, which was rejected by & Senate

committee last month. . .
Some administration olficials are also con-
sidering the possibility of installing Reyn-
.olds in the Justice Departmeni’s No. 3 job

as a recess appointee after the Senate ad-

journs Aug. 2, sources said. They said some
department oificials believe that if the nom-
ination were forced to the Senate floor, and,
as expected, encountered 2 filibuster, a
recess sppointment could be justified.

“If tney co that, this place wouid shut
down,” said one high-level Senate official.
“They'd go absolutely berserk. It would te
2n npen declaration of war.” -

Senate Majority Leader Robert J. Dole
(R-Kan.) is taking a formal head count of
Republicans to -gauge. the-chances of &p-
proving 3 ‘'discharge petition” to  bring
Reynolds’ nomination to the floer. - ax.: .

“If the president wants us to push Brad
Reynolds, then weTe going to help,” Dole
said yasterday. . : Cael e

Republicans and Democrats said the alter-
native—a recess apoointment—would be an
unprecedented affront to the Senate Judici-
ary Committee, which turned down ibe
_nomination after three weeks of contentious
debate. Committee members s2id they voted
.against Reynolds, now head of the Justice
Department’s Civil Rights Division, because
he repeatedly misied the panel in sworn tes-
timony and had a lax
_ enforcing civil rights laws.

Under the rarely used procedure of .

naming a presidential appointee while Con-
gress is in recess, experts sa¥, Reynolds
could serve as associate attorney general
without confirmation during the 9sth Con-
gress, which runs through 1938, .

Attorney Generzal Edwin Meese 11 told re-
porters last week that he considers the
Reynolds nomination to be »still before the
Senate. No decision has been made with
regard to the next step.” :

Reynolds did not respond to inquiries yes-
terday. His spokesman, John Wilson, de-
clined comment on the possibility of a
recess appointment, saying, “Some people
who oppose him are floating that story.”-

Meese and other top department eificials
were at an American Bar Association confer-
ence in London and could not be reached. »

White House lobbyists have been calling
senators in recent days to assess the depth
of suppert for moving Reynolds' nomination
to the floor. This would regquire a majority
of voting senators to approve 2 discharge
petition, an unusual device to force an issue
from a reluciant committee to the fnll
Senate. ;

“They're not necessarily trying to raise
{he Titanic,” a Senate official said of the ad-

“four-year record of .S
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ministration. “They're just trying to find
out how deep it's buried.”

GOP officials cautioned that the Reyn-
olds nomlination could tie up the Senate for
weeks, while Dole is trying to deal with the
federal budget deficit and other key legisla-
tion. i

“It’s not a high priority,” ane said of the
nomination. “We've known 2ll along it
would be . . . tough getting the votes. The
White House would have to make a . . . con-
vincing case that the votes were there.”

A Democratic senator said recently that
he told White House oificials that resurrect-
ing the Reynolds nomination is *'a no-win
proposition for the Republicans.”

«It would be a source of embarrassment to
the Republican senators to make them walk
that plank,” the senator said. “Either you
vote against your president, or you vote for

. a guy who's painted as being terrible on civil
rights.”- . - ) O
But there may be some support for Dole’s

efforts. Judiciary Commitiee Chairman

Strom Thurmond (R-S.C.) would support an

effort to bring the nomination to the floor,

according to a spokesman. . U
On June 27, the committee voted, 10 to 8,

against the nomination, with Republicans

Arlen Specter (PA) and Charles McC. Ma-

thias Jr. (MD) joining 2ll eight Democrats -

in opposition. Two subseguent voles on re-

porting the nomination to the flecor—either -
with no recommendation or & negative rec- -

ommendation—;iailed on a 8-to-9 tie. -

President Reagan and others have com- '
plained that Reynolds’ éritics opposed the .-

nominee on ideological grounds and raised
questions about his testimony as a
_explain their votes against him. -
"7 While the nomination has remaiged in
- dispute, the administration has not moved
to fill several other vacancies in the Justice.
Department. Among those widely reported
to be in line for top jobs are Herbert E. Bl
lingwood, chief of the rferit Systems Pro-
tection Board, to head the Office of Legal
Policy; Charles J. Cooper, 2 deputy to Reyn-
olds, to head the Office of Legal Counsel,
and Carolyn B. Kuhi, now a deputy in the
-Civil Division, for Reynolds’ civil. rights
post: . C SRR

UNITED STATES SENATE, . . ..
oF? THE DEMOCRATIC LEADER, .

. Washington, DC., July 16, 1985,
The PRESIDENT,. .. e e e
The White House,

' Washington, DC. o

Dean Mz, PrestozxT: I am writing to you
at the instruction of the Democratic Confer-
ence with respect to the attached article
concerning Assistant Attorney General Wil-
liam Bradford Reynolds which appeared in
this motming’s Washington Post.

According to the Post report, Administra-
tion officials are “considering the possibliity
of installing Reynolds” as Asscciate Attor-
ney General “as a recess appointee after the

_ Senate adjourns Aug. 2, sources said.” .

As you know, on June 27, the Judiciary
Committee failed to report Mr. Reynolds'
nomination to the Senate by a vote of 8-10.
The Conference has asked me to inform you
that in view of the Committee’s action, a
recess appointment of the same individual
to the same position during the August
break would be inappropriate and unaccept-
able. We urge you not to make this recess
appointment.

Sincerely,

OFFICE

N

ROBERT C. BYRD,

way 1o -

August 1, 1985

UnITED STATES SENATE,
OFFICE OF THE DEMOCRATIC LEADER.
Washington, DC.. July 30, 1985.
The PRESIDENT,
The White House,
Washington, D.C.

Dear Mr. PrResIpENT: As the Congress ap-
proaches adjournmment for the August
break, I would like once 2gain to convey my
views, and those of the Democratic Confer-
ence, on the subject of recess appointments.
This same matter was the subject of my
letter to you on August 6 of last year when I
expressed my deep concern about the
number of recess Bppointments which had

been made during our brief July 1982 recess.

The forthcoming August recess should
not, in our judgment, be considered the kind
of extended recess contemplated by Article
171, Section 2, Clause 3, of the Constitution.
Rather, recess appointments should be lim-
jted to circumstances when the Senale, by
reason of a protracted recess, is incapabie of
confirming a vitally needed public officer.
Any other interpretation of the Recess Ap-
pointments clause could be seen as a deliber-
ate effort to circumvent the Constitutional
responsibility of the Senate to advise and
consent to such appointments.

I would therefore ask that you refrain
from making 2Ry recess appointments
during the August break.

‘wour personal attention to this matter
would be appreciated. - ’

Sincerely, o . -
< eeo- " Rosert C.BYRD.

T F

~

. SUSAN WEISS MANES

pbeen said that life is a series of
-ghanges—sorze profound, some seerm-
ingly insignificant, and many- others in
between. For those of us who serve
here in the Senate, this is true no less
than for others. One of the ways in
which change manifests itself for
those of us who have served a numoer
of terms here is when members of the
Senate staff are given and accept

Mr. BYRD. Mr. President, it has

- career opportunities which move them .

away from this Chamber. ="~ ~
When a siaff member has earned

fhe trust and respect of 2 Member for .
. whom he or she has worked, such de-

. partures always are bitter-sweet for
the Member. It goes without saying
that the staif member’s contributions
to the vital work that is done in this
place will be missed very much. But on
the other hand, of course, one must
share in the plsasure when another
person—particularly one who. has
worked so capably, energeticaily, and
effectively—has 2an opportunity to

. grow or build professionally or explore
oiher areas of life which the pressures
of the Senate did not permit.

s -

And so it Is with a member of the -

senior Senate staff who will be depart-
inz at the end of this week., Susan
Weiss Manes has been an employee of
the Senate now for 8 years. She began
her service as a legislative assistant for
Floyd Haskell, a former Senator irom
Colorado. Later she served in that
same role for Senator Doy RIEGLE of
Michigan, moving on to become staif
director of the Senate Subcommittee

on Alcoholism. In 1982, she joined the

-
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o HEADLINE: Legal Services Still the Stepchild President Reagan's fifth annual
P proposal to eliminate funds for the Legal Services Carporation is not to be

i confused with most of his other budget austerities. This is a vengeful attack on
a program Mr. Reagan has sought to abolish since he was Governor of California,
an attack that continues despite Congress's repeated renewal of subsidized legal
help for the poor.

BODY:

Besides offering little to deficit reduction, the corporation’s $320 million
budget deserves to survive because it delivers high-class legal work at bargain
rates, mostly from idealistic young lawyers. Occasionally a zealous attarney has
indulged in excessive lobbying or filed a suit that alarwmed a state official.
But whenever Congress has seen abuses it has curbed them, and the program
continues to enjoy broad support.

Even when they annoy state and Federal officials with litigation, the
program’s attorneys have not been costly to taxpayers. For the most part their
suits, including those against former Governor Reagan, were meant to force fair
distribution of benefits already legislated.

This latest zero-budget request is of @ piece with Mr. Reagan's atiempts,
aver four years, to appoint a board of hostile directors to the program, Many of
his nominees have been so hostile that the Senate wouldn't confirm them. So Mr.
Reagan skirted the confirmation process by making only recess appointments
when fongress was away.

And while trying to starve legal services, the program's officers have heen
raiding its treasury to nourish right-wing causes. Two recent grants, awarded
' without proper public notice, will support research centers that promote
g Administration positions on constitutional law and the medical treatment of
handicapped infants.

Even unconfirmed directors of Legal Services have the right to bypass the
Administration and apply directly to Congress for the funds their programs

require. A vigilant Senate can observe haow vigorously the board members strive
to save the program before deciding whether to confirm any of them next year.
TYPE: editorial
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HEADLINE: Poor Poverty Law

RODY:

Congress being out of session, it's time again for the Reagan White House to
try stacking the Legal Services Corporation with board members hostile to the
program Congress set up to provide legal help to the poor.

When Congress is sitting, the Senate won't confirm the kind of nominee the
President likes. The only way he knows to staff the board is by appointing
temparary directors by recess appointments. Even if rejected by the Senate,
they can serve until the end of the next session of {ongress.

Last week he did it again, naming 11 recess appointees, bringing to 40
the number of such end runs around the confirmation process in four years.
President Reagan, approaching his second term, has yet to do his legal duty to
nominate 11 confirmable directors. A few directors have been

recess - appointed and later formally nominated. In 1981 a3 few of these came
clopse to confirmation, only to have their nominations withdrawn because the
White House found them insufficiently loyal to its plan to cripple legal
services across the country. Congress possesses only limited powers to force
compliance with the Legal Services Act, but now it needs to use those powers to
the hilt.

One is to retain restrictions on what an unconfirmed board can do to take

money away from a poverty law program. It might insist that unconfirmned
directors not be paid. And it needn't confirm any director whose performance as
a recess appointee fails to show a commitment fo the purpase of the program
giving poor people decent representation wheh they have legal problems.

TYPE: EDITORIAL

SURJECT: APPQINTMENTS AND EXECUTIVE CHANGES; BOARDS OF DIRECTORS; LEGAL AID FOR
THE POOR; FINANCES; FEDERAL AID (US); EDITORIALS
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BODY:

Now Judge Legal Services Legally Having failed in three years of guerrilla
warfare to destroy the Federal Legal Services Corporation, President Reagan is
now pursuing the campaign ahove board. He tried to strangle the program through
"' recess' ' appointees, illegally evading Senate confirmation. Congress
responded by denying these directors the power to strip funding from disfavored
poverty law offices. Now Mr. Reagan has finally done his minimum legal duty and
properly nominated 11 board members.

Now it is up to the Senate to do its minimum duty by carefully scrutinizing
the nominees. If those who share the President's hostility or indifference to
the idea of providing legal services to the poor are not rejected, the
confirmation process that Congress insisted upon will have lost all meaning.

The Senate Labor Committee has let all 11 nominees slip by with scant
attention. A few of them have proper credentials, at least on paper, if not the
requisite commitment to the job. Mast have no record at all in the field. Even
the committee had trouble with two of them, Leasnne Bernstein and Michael
Wallace, who appeared highly antagonistic to the program. Mrs. Bernstein, who as
an executive secretary tried to carry out the destructive policies of the

recess  appointees, eked out a 10-to-8 vote. The name of Mr. Wallace, whose
contritutions to the poor include efforts to win tax breaks for racist private
schopls, goes to the Senate floor on the strength of a 9-to-9 committee tie. 7o
vindicate their own powers, senators how have to put the questions the committee
failed to pursue vigorously. Not every board member is supposed to be a ghetto
lawyer battling for his neighbors. But every one, lawyer ar layman, should have
shown at some time an interest in equal access to justice for the poor. A pledge
to fight for the program would be in order, 3s would a willingness to ask the
White House to fund the corporation properly. The four Reagan budgets have not
contained any funding for Legal Services. The Republican-led Senate has waited
a long time far even this meager deference to a program enjoying broad
bipartisan support. Two of the nominees deserve outright rejection. Let the
gthers be held up until their gualifications are clear.

TYPE: Editorial
SURJECT: Terms not available
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BODY:
Recess Mischief

Once again the Reagan Administration has budgeted zero dollars for the Legal
Services Corporation, the best program yet devised for providing lawyers to the
poor. Once again Congress 1s sure to keep the corporation alive. Even the puppet
directors, installed by Reagan recess appointments to circumvent the Senate
confirmation process, have recommended $325 million for 1985 to overcome the
damage done by recent budget-slashings.

While Congress will ignhore the White House's cruel budget gesture, it should

b not be ighoring those recess. appointwents. President Reagan has never met
P his legal obligation to nominate and install 2 Senate-confirmed board of

B directors. He has just made his 18th and 19th '' recess' ' appointments. The
1 Constitution allows recess  appointments for emergencies if Congress is

A absent. The latest emergency, apparently, was the imminent return of Congress.

| If Cohgress can't force the White House to obey the law, it should redesign
legal services and refuse to pay unapproved directors.

L TYPE: EDITORIAL
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BODY:

The Reagan Administration's effort to wreck a small but esteemed nonpartisan
operation in Latin America proves how desperately it prefers doctrinal purity tg
effective policy. The Inter-American Foundation has been a highly useful aid
agency whose nonpartisan character was prescribed by Congress and respected by
three previous Administrations. That concept was finally scuttled when the
foundation's board, with Congress away, voted on party lings to fire its
respected directar, for slight and suspect reasons.

Congress gave the foundation the deliberately experimental task of pramoting
small-scale, self- help programs in the hemisphere. This modest $23 million
program - in 2 total foreign aid budget of $4.4 billion - was expressly given a
high degree of autonomy and a nonpartisan governing board. Most of the
foundation's grants are for less than $50,000 and go to private groups and
enterprises in 29 countries - the kind that often make 3 critical difference but
might otherwise be gverlooked. Many on the staff are former Peace Carps
volunteers applying an unashamed idealism to help farm cooperatives or
out-of-the-way businesses of social value.

Early In the Reagan Administration, a budget official wrote to Peter Eell,
the foundation's president, to ask what authority justified the agency's claim
to autonomy. A surprised Mr. Bell cited Congress's clear desire to insulate his
work ''from the ebb and flow of political currents.'' A month later, the
conservative Heritage Foundation, though conceding that the agency had done much
good, accused it of favoring '‘collectivism'' over free enterprise in ways
""incompatible with the philosophy of the Reagan Administration.'' Mr. Bell
rejoined that $100 million out of grants totaling %135 million had gone %o
private businesses and farms, and that in any case the foundation was not meant
to be the policy tool of a single Administration. Undeterred, the
Administration brought the foundation to heel by naming ta its board a
conservative chairman and two State Department officials - by recess
appaintments, without Congressional approval. This majority has now ousted Mr.
Bell for his incompatible ''chemistry.'' The deplorable effect will be to
dissipate the agency's most precious resource: its credibility as a nonpolitical
source of aid. Its greatest contribution had been the contacts it developed at
the grass roots, normally unreachable through embassies. Whether this useful
work can continue depends on the sincerity of Administration assertions that it
Will. If a divided Board names 2 new president whose main gualification is
fealty to right-wing causes, that would turn the foundation's purpose on its
head. Congress should pay attention and move in to defend its original good
idea.

TYPE: EDITORIAL

LEXIS NEXIS LEXIS NEXIS




PAGE 4
# 1984 The New York Times, January 3, 1984

SUBJECT: EDITORIALS; SUSPENSIONS, DISMISSALS AND RESIGNATIONS; UNITED STATES
INTERNATIONAL RELATIONS

ORGANIZATION: INTER-AMERICAN FOUNDATION
NAME: REAGAN, RONALD WILSON (PRES); BELL, PETER

LEXIS NEXIS LEXIS NEXIS




PAGE 7
LEVEL 1 - & OF 14 STORIES

Copyright ® 1983 The New Yark Times Company;
The New York Times

November 29, 1983, Tuesday, Late City Final Edition
SECTION: Sectian A; Page 30, Column 1; Editorial Desk
LENGTH: 406 words

HEADLINE: Mare Lawlessness in Legal Services

BODY: :
President Reagan, wha has nursed a grudge against poverty lawyers ever since
they whipped him in court when he was Governor of California, continues his
lawless effort to destroy the national Legal Services Corporation,

Though obligated to nominate a slate of 11 qualified directors for the
agency, which administers grants to neighborhood law offices, Mr. Reagan has yet
to do so. He apparently fears that the Senate would not confirm candidates who
would carry out his desire to dismantle the program. 50 he's pursuing that goal
by abusing his power to make recess appointments.

The President is supposed to nominate and the Senate confirm or reject his
nominees. But when & vacancy occurs too late for Senate action, the President
may make an appointment when Congress is in recess. Most Presidents submit
such nominations when Congress returns, but President Reagan refuses to do so,
and his appointees may then remain in place. As soon as Congress recessed last
Friday, Mr. Reagan made another such appaintment - his 17th in three years.

The President's approach mocks the procedural tradition and the intent of
Congress for this agency. Congress specified that poor people as well as lawyers
obtain seats on the board. To fill the "'poor'' seat, Mr. Reagan first appointed
8 middle- class student working his way through college. When his term expired
last week, Mr. Reagan replaced him with Ronald Frankum, who just resigned as
deputy White House science adviser. He's a lawyer whose resume of jobs boasts
''51x Fortune 100 companies in the aerospace, telecommunications and weapons
fields.'' The agency's rump board now consists entirely of recess
appolntees. Last month they drastically restricted rules of client
eligibility. They then resolved that local programs must dedicate one dollar in
eight to the hiring of private attorneys in their communities. The Reagan board
apparently prefers a welfare program for lawyers to the use of less castly, more
expert staff attorneys. Congress has fought back to some extent by forbidding
the defunding of any programs by an uncanfirmed board. Such a restriction would
be an insult to a management that was performing seriously and in good faith.
But the Administration's poverty law managers have richly earned the mistrust.
If the President continues to abuse the recess appointment process, Congress
M3y have to impose even greater restrictions next year.

TYPE: Editorial
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President Reagan is so hostile to the Federal program of legal services fop
the poor that only the crudeness of his tactics has saved it.

4

Repeatedly he has asked Congress to ''zerp out! appropriations for the Legal
i Services Corporation. Repeatedly Congress has refused. So M. Reagan has trigd
i to torpedo the agency administratively, by installing directors and officers who
- will dismantle the agency - or by failing to install enough directors at all,
He's supposed to nominate 11 but can't, or won't, come up with a full slate fit
for Genate confirmation.

Mr. Reagan's aim is clear from the pattern of changes recently wrought by the
recess  appointees he named when Congress was out of town. The Senate has nou
rightly prevented further damage by withholding confirwmation of Mr. Reagan's
latest, still incomplete roster of nominees for the board.

Congress wanted a gtrong, professionally responsible system of legal services

nationwide. It designed a semi~independent corporation to set policy and
dispense grants to state and local legal aid programs. The programs, Congress
knew, could be controversial. They can pravide lawyers to get debtors out of
hock - Bnd serve as neighborhood law Firms to help 1ift slum communities out of
paverty. So it was important to insulate the program from potentially
antagonistic Presidents.

There's not enough insulation to protect against the four Reagan appointees,
who now serve as the corporation's directars. They met last week to demolish
some of poverty law's best work and make it much harder for poor people to
qualify for legal services. They will allaw no mare representation of housing
cooperatives, economic development associations far low~-income people ar other
clients capable of helping entire neighborhoods. Welfare recipients will np
longer be automatically eligible for free legal services. The eglderly and
handicapped poor are especially hard hit. The rump board of directgrs also
passed rules that may deny funding to any legal services office. On what basis?
Not for poor performance but becayse headguarters deems some other applicant
better qualified. In other words, the corporation could de-fund 3 program whose
success incurred the wrath of a gavernor or President. The House and Senate have
now agreed that unless there is a Senate-confirmed board of directors by Jan. 1,
all programs are assured their grants far 1984. In his three vears in the White
House, Mr. Reagan has proposed 24 people for the board. Not ane has hbeen
confirmed by the Republican-controlled Senate. Only four of his current slgte of
eight nominees came close to qualifying for the job. The Senate properly held
back an confirming even those four until the President identifies all his
thoices for the board. Mr. Reagan has not earned the right to set legal
services policy. Congress should continue to deny him the power to meddle with
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For the first time since his inaugural vows to execute the laws faithfully,
President Reagan has complied with the Legal Services Corporation Act of 1974,
It requires him io nominate 11 directors of the federally funded poverty law
program. Mr. Reagan wants the program abolished, but Congress won't oblige, s0
he tried to starve it with budget cuts, inexperienced administrators and the

recess  appointment of directors who would never survive a Senate
confirmation hearing.

Now, at last, Mr. Reagan has sent a full slate of 11 directors to the Senate,
which must assess their commitment to equal justice for those who can't afford
lawyers in civil matters. In light of recent history, the evaluation had better
be thorough; none of the eight men and three women can claim a national
reputation for service to legal =id.

Mr. Reagan has opposed lLegal Services ever since some of its Califarnia
branches sued him as Governor, winning court orders for fairer administration of
laws designed to help the poor. In Mr. Reagan's vigw, the poor may be entitled
to legal help with divorces or stalling creditors, but they're not supposed to
rise up and demand that welfare or food-stamp officials fulfill their legal
pbligations.

\

Yet when Congress set up Legal Services, its clear intention was to give the
poor help with class actions and other litigation methods long available to the
affluent. If equal access to justice means anything, the reasgning went, it
means that the poor, just like the rich, must be able to band together and take
gavernment to court, nhot merely defend themselves when others sue them.

Such use of the law offends Mr. Reagan and other opponents as ''sociaml

enginegring. '’ But Congress has reaffirmed its vision of the program on a number
of occasions. Most recently, it beat back Administration attempts to severely
curb services for the elderly and to make it all but impossible for Legal
Services to bring class actions.

The President's current appointees include accomplished peaple. But the
agency needs directors committed to a vigorous program. Before confirming, the
Senate ought to make sure any new board understands how seriously Congress takes
its own intentians.

TYPEY Editorial
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The Federal program of legal services for the poor is under siege again.
Ronald Reagan couldn't Kill it when he was Governor of Califarnia, but as
President he keeps trying. Unable to persuade Congress to abolish the Legal
Services Corporation, he has installed a wrecking crew to smash from within. Now
a loud Senate minority seeks to tar the program with the odd charge that its
lawyers have tried to ward off the Reaganite attacks.

e

Congress, which created the corporation in 1974 and tried to protect it from

political attack, may have to enact further safeguards. No legislature can
compel enlightened administration of this humane and progressive program. But
Congress can punish obstructions of its will.

Legal Services, a successful product of the Great Society, had few enemies
even in later Republican Administrations, but they were aften in high places,
like governors' mansions. Most lawyers welcomed the legal effort to give the
podr more equal treatment and a fairer share of government benefits, but state
and local officials resented suits that charged them with mismanagement or
neglect of the poor.

Mr. Reagan's hostility to Legal Services was well known, but killing the

federally funded corporation was no part of his election mandate. Yet, though
Congress and the American Bar Association warmly support the program, the
President has refused to obey the law's requirement that he nominate 11
directors for Senate confirmation. He has run the corporation into the ground
with recess appointees, currently a bare quorum of four directors, who have
L installed administrators hostile to the law's purposes. These appointees have
i heen happy to help Senators Orrin Hatch and Jeremiah Denton try to prove that
O the program is filled with political lawyers advancing a social agenda. The
Ft corporation’s president, Donald Bogard, approved raids on regional offices in
search aof evidence of illegal lobbying. What they have turned up are a few
ill-considered statements by lawyers rallying a defense against the Reagan
Administration's assault on the corporation. The Senators” most serious charge
1s simply that poverty lawyers have been instructing members of Congress how the
law's intent is being thwarted. Now the corporation's unconfirmed directors
propose rules that threaten to thwart it further. One would let the corparation
take funds from any of the 336 existing law offices and give them to a ''better
gualified'' agent. That's an invitation to starve the most diligent offices.
Another proposal would put pressure on grant recipients to reject clients,
especially the elderly poor, who have scraped up %15,000 worth of squity in a
home. An aroused Congress stipulated last year that no de-funding action could
be taken by an unconfirmed board. The legislators now need to strengthen such
safeguards against the complete dismantling of Legal Services. Thesg assaults
will not end until the Administration realizes that it is not only hurting the
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poor but also offending a more powerful constituency whose sense of fairness has
been steadily abused.
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President Reagan persists in his malign neglect of legal services for the
poar. He ignores his duty, in law, to nominate 11 directars for the Legal
Services Corporation, which manages paverty law projects across the country. And
for the third year in a row, he has asked Congress to stop funding the
carporation. The President is entitled tg his persanal view of the law, but he
a8ls0o has an obligation to execute it faithfully.

Congress, wisely, continues to Support the program and to ignore the
President's budget ploy. But it should also do something about the lawless
- -fdenial of proper leadership to the corporation. The House Judiciary Committee
o has fouhd a way: Deny both pay and power to the directors who have been
o appointed illegally.

Mr. Reagan has put only five directors an the board and has refused to submit
" their names, or any others, for Senate confirmation. All five are serving
L through a misuse of the President's power to make recess appointments.

That's a power the Constitution gives the President to keep Government
running smaothly when Congress is not in session. The idea, born when Congress
sat only a few months a year, was to let the President fill unexpected
administrative and judi-cial vacancies. Such appaintments lapse at the close of
the next session of Cangress.

Most Presidents have respected the Constitution's design by following up with
formal nominations as soon as Congress returned. But Mr. Reagan. has manipulated
appointments to deny the Senate its pawer to advise and consent at Legal
Services. His directors have all been recess appointees, and most shared his
hostility to the program Congress created; few would ever be confirmed.

Congress is finally responding in a creative Way. The House committee would
stop payments of all recess appointees except those named petween sessions
of Congress or within 30 days of the end of a session. Just as important, it
would stipulate that only a properly appointed board could reduce the funding
for any legal services project.

Constructively, the committee has also moved to approve a $296 million budget

authorization for Legal Services. That wan't rehire all the lawyers cut since

1981, when a barely adequate $321 million budget was slashed by 25 percent. But
1t's a step in the right direction. In self-respect, the House and Senate ought
to endorse a decent budget and resist the theft of office that Congress as well

as the President has a right to fill.
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The Comptroller General 5ays it's legal to pay $221 a day to the directors gf
the Legal Services Corporation even though none of those appointed by President
Reagan has yet been confirmed By the Senate. Though that's technically right,
the moral and political Wwrong cantinues and Congress should fix it.

Bad enough that Mr. Reagan seeks only directors who want to wreck the program
that provides lawyers for the poor. It becomes perverse when the public must pay
salaries to nominees whom the President won't eyen formally nominate, and thus
submit to the confirmation process.

The President wants to abolish the program or give it no money at all, but
Congress won't hear of that. So how has he responded? Recess appointees have
been running the ailing, underfunded Corporation throughout his Administration,
now 27 months old. How much longer will Congress put up with this lawlessness?

Under the legal services law, the President is supposed to nominate 11
directors and submit their names to the Senate for appraoval. Recess
appointments may be necessary to keep an agency running when the Senate is nat
in session, but the President is supposed to submit the names when the Senate
reconvenes. Last year Mr. Reagan did nominate eight directars, but when the
Senate made clear it would reject two, he withdrew all eight. Since then he has
placed five recess dppointees on the board but nominated none.

Administration officials say they are looking for nominees, but how
seriously? Recently they tried to recruit Ben Blackburn, a former Geaorgia
(ongressman. He opposed the 1974 law ¢reating the program and he still opposes
it. His idea of humor is to joke about fanging public-housing tenants. His idea
of civil rights is to lament the Federal law prohibiting literacy tests for
voting. Wiser than the White House recruiters, he spurned their advances, saying
he didn't want to be a target for Congressional supporters of legal services.

Having failed to persuade Congress to abolish this popular, effective and
humane program, Mr. Reagan has a duty to administer it, not undermine it. Until
he does, Congress should deny compensation to this lawlessly constituted board.
Meanwhile the Senate could drive the point hame by denying confirmation to
nominees for other jobs. When a President unilaterally suspends the nomination
process, it would be only just for the Senate to suspend the confirmation
process.
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None of the four men President Reagan has appointed to the hoard of the Legal
Services Corporation actively opposes praviding effective lawyers to the pogr,
That is faint praise, but a great leap forward. Last year the President tried tg
ruin the program by entrusting it to known opponents.

Still, Mr. Reagan stands far from compliance with the law's requirement to
nominate 11 directors who can be confirmed by the Senate.

In two years, the President has yet to achieve confirmation for a single

board member. That is because the Senate seems Wnwilling to accommodate his plas
to run the pragram into the ground. Mr. Reagan has therefore tried to achieve
his end with so-called recess  appointees.

The Constitution permits recess appointments when Congress 1s not sitting
50 that government can function. But letting them continue to serve without
nomination viclates the traditional understanding that they will be submitted
far Senate confirmation soon after Congress reconvenes.

Unless he promptly submits nominations now, Mr, Reagan's intention to kill
the program illegally will be plain. Yet a White House spokesman says the
President remains undecided about whether he will. In gther words, Mr. Reagan
may again decide to monitar - and intimidate - his appointees for yet another
year and finally nominate only those who will serve his devious purpose.

That turns the Constitution upside down. It not only robs the Senate of the
advise-and-cansent power But shifts it to the President.

Will the Senate let this happen? Not if it values its place in gavernment; an
Easy way to reassert itself would be to hold up confirmation of every
Presidential nominee until Mr. Reagan includes his Legal Services board. It is
not too much to ask a President to execute the law in spirit and in fact.
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Not content with abusing the poor by trying to gut their legal services
program, President Reagan is extending the insult to the United States Senate.
His sudden withdrawal of all his nominations for the Legal Services
Corporation's board of directors brings chaps to the organization and cynically
frustrates the Senate’s ability to protect it with its advise-and-cansent power.
The maneuver is a gross abuse of the President's authority to make so-called

recess  appointments.

The Constitution lets Presidents fill vacancies during Senate recesses to
keep the Government running, on the understanding that those so appointed will
be duly nominated and subjected to the confirmation process when the Senate
reconvenes. Mr. Reagan, unable to persuade Congress to scrap Legal Services
altogether, has installed recess appointees who aim to cripple the program.

’ The leaders of the wrecking operation are William Harvey, a law professor who
R 15 chairman of the legal services board, and William Olson, a former officer of
B the Young Americans for freedom. They have offered rules that would make it
impussible for the poor to file class actions, an effective legal device that
settles the claims of numerous people in 8 single lawsuit.

Though sloppily drafted, their proposals convey an unmistakable contempt for
the poor by denying them access to an avenue of justice fully available to the
affluent. Last week 53 Senators asked their leadership to hold the Harvey and
Olson nominations while confirming six other directors who have acted more
independently of the White House.

i That's when President Reagan pulled all the names. His spokesman, Larry
Speakes, explained with appalling candor that the six - but not Mr. Harvey and
Mr. Olson - had failed their screen tests. ''The President has had the
opportunity to observe these nominees in a recess appointment capacity over
the past year,'' he said. '‘He will submit names that he feels are more
philosophically in tune with his pplicies.™?

The practical effect of the withdrawal is to leave the recess appointees
in place, where they may continue to undermine the program. In fact, the lame
duck board may give its approval to the Harvey / Olsgn class action rules this
week.

This wild procedure assaults the constitutional system. Presidents may try to
influence courts and agencies by their choice of nominees, but they are not
supposed to make provisional appointments and then yank them when the appointees
behave independently. Nor are they supposed to perpetuate recess appointees
in office by withdrawing their nominations when the Senate shows hostility,
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The whole performance reveals a shocking disregard for the sense of Congress
when it created Legal Services in 1974, The lawmakers made clear that the

corporation’s directors were to be willing to support lawyers who might find it
necessary to file lawsuits offensive to spome politicians.

But the main issue is larger still: Mr. Reagan is simply refusing to grant
the Senate its constitutional power of advise and consent. His actiong areg sg
far out constitutionally that even an aroused Senate may not easily carrect
them. One place to Begin might be a sense~of-the-Senate resolution that
reasserts Congress's prerogatives and notifies the White House that this
valuable program - not to mention the Constitution - will be defended.

L TYPE: Editorial
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What would you think of a law that gave you the right to sue the Gavernment
far depriving you of your rights - provided only that no public funds be used tg
redress the grievance if you win? No one even dreams of such 2 law for suits by
those who can afford a lawyer, but President Reagan's appointed guardians of the
hational poverty law program want just such a rule for the poor.

Their proposal takes the form of draft guidelines for the Legal Services
Corporation, fhe federally funded system fgr helping the poor in civil tases,
Congress told the corporation to write rules for clasg actions, which are
lawsuits filed on behalf of large groups of people who share a legal grievance.
But instead of regulating class lawsuits, the new proposal would eliminate them
for the poor -and only the poor.

Class actions are useful tools in business litigation and other cases
5 to su

gconomical fashion.'' The device gives the
If they can afford to sue.

The idea of banning awards from public funds is only the most blatant
discrimination against the poor. The other proposed technical hurdles are
dazzling. For example, a legal services program could not sue in the name of all
injured families over a maladministered schonl lunch program without the advance
consent of every affected family. Even the courts have ng right to require
litigants, rich ar poar, to run that obstacle course. -

A staff lawyer who so misread the commission's purpose and the law's intent
ought to be sent to retake the bar exam. But these guidelines were written not
by staffers or clerks but by directors named by the President: Chairman William
Harvey, a law professor in Indianapolis, and William Olson, a Washington
attorney. Both share Mr. Reagan‘s hostility to legal services.

Congress tried mightily in 1974 to nourish legal services by creating an
independent carporation that would faster campetent, fearless legal
representation free from political meddiing. The White House has frustrated this
system by nominating directors, notably Mr. Harvey and Mr. Olsan, who are
unacceptable to Senate friends of the program ut serve under recess

appointments. Required by the 1974 law to appoint some directors who are
eligible clients, the Administration picked a 23-year-old son of middle-class
parents who is working his way through college.
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Such parodies of poverty law are ridiculous buf not amusing. They not only
cheat but insult the poor. Congress has little time to rescue this program from
the Reagan wrecking crew. The Senate can begin by voting promptly to reject the
Harvey and Olson hominations.
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Having failed to destroy the Legal Services Corporation, President Reagan now
seeks to bury it in ridicule. Congress created the corporation in hopes that a
federally funded agency could give legal help to poor pegple without political
interference. The Fresident, an old foe of poverty lawyers, has tried to stack
the corporation's board with other enemies of the program. But the law mandates
that some directors represent ''eligible clients'' - poor people -not just
lawyers.

That created a problem. Typical legal service clients, after all, appreciate
the program; they aren't likely to go along with other board members notable for
their lack af enthusiasm. The White House decided to meet this challenge by
scouring the countryside for someone like-minded yet not wealthy. In the
farmlands near Front Royal, Va., the talent scouts discovered Daniel Rathbun, a
23-yearold pre-law student at a small religious school called Christendom
College. '

Mr. Rathbun's paverty would be acceptable at a suburban dinner party. He is
working his way through college and, the Administration reports, he has declared
financial independence from his parents. (Except perhaps in 1981; the elder
Rathbuns, 3 working couple making $32,000 a year, told William Freivogel of The
St. Louis Post-Dispatch that they had claimed Daniel as a dependent on their tax
return for that year.)

At Legal Services, Mr. Rathbun fits right in. He and the 10 other board
members have already started to wreck and demoralize the program. Last weekend
they chose as their new president Richard Bogard, litigation chief for an
Indianapolis food processing company, with no experience ar demonstrated
interest in representing the poor.

The appointment of Mr. Rathbun, in short, is a cruel joke on the 40 million
genuinely poor Americans whose hunger, joblessness and housing create the legal
problems the corporation is supposed to address. He, like the ather Legal
Services Doard members, now serves under a recess  appointment, subject to
eventual Senate confirmation.—That will give the Senate, which has defended
legal services on & broad and bipartisan basis, a chance to assert ance again
that such antics are not to be tolerated in so needed a program.

In the meantime, we hope that Mr. Rathbun does not have any legal problems
that might cause him to seek help at a poverty law office. His technical income
gligibility is shaky. In fact, as a poverty law client he would look a3 1ot 1like
the welfare Cadillac owners and foodstamp scammers whom the President and ather
Legal Services detractors are so quick to denounce. As such, these days, he
might well be furned away.
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Stymied in its effort to eliminate the Legal Services Corporation, the White
House has stacked the organization's 11-member board with seven recess
appointees. The action seems innocent on its face; recess  appointments are
intended to insure continuity until the Senate can confirm permanent
appointments. There's a risk, though, that in the meantime, hostile interim
directors will eviscerate this invaluable program.

It is no secret that the Reagan Administration dislikes Legal Services. It
didn't bother to replace 11 directors of the program when their terms expired
last year. Instead, it proposed dissolving it altogether. Legal Services
survived in Congress, but with its budget cut by a guarter, to $241 millian.
Only then did the Administration start naming directars. With the Senate away
for the holidays, these were made as recess appointments. Then, at a hastily
canvened meeting on New Year's Eve, seven new directors ominously elected
William Olson chairman. Mr. Olson headed the Reagan transition team that was
apenly hostile to the program.

The haste leads Legal Service supporters to fear that the President means to
give the recess appointees freedom to control grants and recipients without
first establishing, through confirmation hearings, that they have the best
interests of the program and its clients at heart.

There 15 a ready answer to such fears: far the President promptly to nominate

permanent directors. Mr. Reagan wan the election; he has the right to nominate
people af his philosophy - but not to thwart the Senate's duty to advise and

consent.

TYPE: editorial
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June 27, 1585

Thne raotion to lay on the table was
agreed to.

SENATE RESQLUTION (S. RES.
193)—RILATING TO RECESS AP-
POINTMENTS
Xir. BYRD. Mr, President, on behalf

of Senator Proxnirs, I send 2 resolu-

tion to the desk and ask for its imme-
diate consideration.

The PRESIDING OFFICER. The
clerk will report.

The assisiant legislative clerk read
as follows: ’

A resolution (S. Res. 194) relating to
recess appolniments.

The FRESIDING OFFICEPR. With-
out chjecticn, the Senate will proceed
to its immediate consideraiion.

CONGRESSIONAL RECORD — SENATE

Senate and by the presidents of the 12
regional Fedzral Reserve banks.

In order to insulate the membters of
the Roard {rom political bpressure,
Congress provided for fized 14-year
terms of service. The Federzal Reserve
thus has a substantial degree of inde-
pendence from both the President and
the Congress. Since the President has
no monetary powers under the Consti-
tution, the Pederal Reserve Is not sub-
ject to the policy control of tixe Presi-
dent or other officials of the exscutive
branch. And while the Fedesral Re-
serve is a creature of the Congress and
ultimately rtesponsible to i, as a
matter of practice, Congress has re-
frained from attempting to issue spe-
cific policy directives to the Federal

-+ g Reserve. Because of this independ-

2ir. PROXMIRE Mr. President, this~ence, the Federal Eeserve has from
rasointicn wouid send a strong signalitime to time been able to take actions
to the White-House that recess ape-w that have been politically unpopular
_. bointments should.not be made to fili” in the short run but which have bee:
vacancies - on the~TFederal Resarve proven {o have been in the long iz
Board except-under-unusual eircum- best. interest of the country. Ths

 -stances exnd only-for-the purpose of. rscent dramatic decline in the rate of

¥

fInlilling a demonstrable and urgent.

need in the administration of the’
Bouzrd's activities: The resoiuticn also
indicates it is the sense of the Senate
tnat nominations to the Federzl Re-
serve Board should e considere=d ex-
rediticusly by the Senate.

nir. President, the issue of racess ap-
voinimsnis {0 the Federal Ressrve
arose n connecticn with the nomina-
tion of Martha Segsr which wa2s ap-
vroved by the Senafe on June i3. It is
not my purpnse? o recpen the debate
on the wisdom of that nomination.

e Senaiz has expressed ifs will on
the nomination, and I accept ttie juds-
2at ¢f the Senate. At the same time,
I am cocneamed that the Senate’s ap-
proval cof Ms. Seger not be construed
as g precedent to signify the Serate's
acquiescence in an unlimitsd use of
the President’s recess appointment an-
thority to the Federal Reserve Board.
QFf course, there is no legal way the
Senate can tell the President how to
exercise s constitutional recess ap-
pointment authority. At the same
time, the Senate has the constitution-
al responsisility to advise and consent
on nomnations and within that con-
text, we have the right and indeed the
duty to advise the President of what
we beiisve to be our legitimate rights
under the Constituticn.

Mr. President. unlikz agencies of th
executive branch. the Federal
has % unigue status within the Federai
Government. Under asticie [, soeri
af the Conciitution. Congress i3
signea the exciusive power Lo “coin
money and revuiate the valas rhere-

vl

Ccngress

L
. Under tiiat 208,
Signs are mo

agpoiniid by thie Dresident by and
Wil the aavice angd conuent of the

inflation from 1879 to 1982 enginesred
b¥ monetary policy is & case in point.

Because of the urigue role of the
Federal Reserve in our monstary
system, a recess appointment to the
Board places the nominee in an ax-
tremely awkard position. the nomines
is entitled to participate fully in more-
tary peclicy decisions but without the
proizsctions afforded by a fixed, 14-
vear term. Until a recsss appointment
has been confirmed by the Senate, it
caxn be withdrawn at any time by the
President. Thus a mexher of ths
Bozrd serving under a recsss apnoint.
meat is.in effect serving at the pleas-
ure oi the President. As 2 result, it is
possible for 2 President ¢ gain infiu-
ence over the conduct of monetary
policy which would cothergise be
denied under the Constiturion z2ngd the
Federal Ressrve Act.

A recess appointee is aizo suhbiect to
the rizk thzt tie or she might not be
coniirmed by the Senzie if the Senate
takes excaption to & vere or series of
votes. Perhaps some dMembers of the
Senare mighi like tha idez of giving a
nominee a trial pericd beiore voiing to
contirm them for 2 full term. It has a
certoin superiicizl apreal. Buf it runs
contrary to the deijbarzce decision by
the Congress to deil :
respensibilitias to a
erczl Resgerve System.
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ence of the Faderal
serigusly comproniis
were sarving under s
pointments pending Sen
tion.

Air, Presidznt.
amount of tension bo
dent's constitut
ulnord and the coi

nowers, The framers of
tivn provided tor reqoss ¢
inorder to allow the Prosiis
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the Govermument running 2t a time
when Congress was expected to be in
recess for many months, Indeed,
during the early days of owr republie,
Congress was in session for less than
half the year. Nonetheless, the recess
appoinument authority has been con-
strued by various Attorneys General
to include not only the recess between
sessions but the brief receszes within a
session. Acting under these interpreta-
tions, Presicents have made recess ap-
poiniments during recesses as short as
18 days. )

The growing use of recess appoint-
ments has raised serious questions
about the proper division of constitu-
tional zuthonty betwsen the Presi-
dent and the Senate. Every recess ap-
pointment diminishes the constitu-
tionsl role of the Senate to advise and
coaseni on nozinations, On the ather
hand, the Presidaat is the Chief Exec-
utive of the executive branch of Cov-
ernment and has a constitutional duty
to keep ihe Government ruanning,

Gera is no clear answer as to whether

any porticular recess sppointmen: 57

or is not an abuse of Presidential dis-
cretion. In the final analysis, comity
betwesn the Presidant snd thzs Senate
requires that btoth exercise a rule of
resson—reason - on the part of the
Tresident in limiting recess avpoint-
ments to caszss of genuine nesd; reason
on tha part of ihie Senate in giving ex-
peditigus consideration to Presidential
nominations.

The resolution I have introduced is
niot intended to provide a definitive
Senave positicn on the recess appeint-
ment issue in gerneral. Instead, my pur-
pose s (0 focus on a much naorrower
issue—recess zopoiniments to the Fed-
eral Reserve. For the reasons I have
indicated, the Federal Reserve is a
unique institution z2nd the impiica-
tions of a recess appointment raie
many sericus iszuss thai may not be
present in a denariment or agency
under the supervision and policy dirsc-
tion of the President. The President
123 no surervisory authority over the
Federal Reserve other than his ap-
pointment authority provided in the
Federa! Resemve Act. Thus there are
no Preasidential executive responsivil-
ities that can be frusitrated hy a delay
in filline a Fedaral Reserve Board va-
n2 ey monetary policy deci-
Federal Reserve are made
2Iarket Conuniitee which
b

- Thwus a temporary
r ne Board does not f
impalir the ability af the Peae
serve Tysiem f0 discharge ity ros

tilitles,

vacancy

n I have put forth ox-
of the Scenate Lnd is,
l2raily binaing cin the
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cense of the Senaie resolution was
passed In 1580 concerning recess ap-
pointments to the Supreme Court.
Like the Federal Reserve, concern was
expressed that a sitting Justice was
rlaced in a most difficult position
since he or she participated in judicial
decisions but without the protections

afforced by the lifetime appointment

status of the other Justices.

Under the languace of the resolu-
tion. a President is urged to limit
recess appointments to the Federal
Reserve Bozrd to 'unusuzl circum-
stances and only for the purpose of
fulfilling 2 demonstrable and urgent
need in the administration of the

- Board's activities. In other words,

theres must be evidence that the Board
is having great difficulty in meeting its
monetary policy responsibilities given
one or more vacancies on the Board.
The mere fact of a vacancy does not
by itself give rise to an emergency that
would justify a recess appointment.

The resolution also expresses the
sense of the Senate that nominations
to the Beard should be considered ex-
peditiously. This in no way impairs the
right of one or more Senators, zcting
under the rules of the Senate, to at-
tempt to defeat any nomination to the
Board. It does imply that Presidents
have a right to expect there will not
be unreasonable delays in scheduling
hearings, committee markups, or floor
debates.

Mr. President, several Senators have
asked me whether this resolution ex-
tends to the President’s appointment
of a Federal Reserve Board Chairman.

Becouse of the unigue status of the

Faderzl Reserve, some clarification is
in crder. The President has the au-
Lhority under section 10 of the Federal
Reservé Act io appoint the seven
members of the FPederal Resarve
Zgard by ond with the advice and con-
sent of the Senale. In addition, he has
ihe avthority to designate ons of the
seven Govarnors to serve as Chairman
for a 4-year term. Beginning in 1973,
the Cengress subjected this power to
designzte the Chairman to the advice
and consent of the Senate. On the
other hand, the President's recess ap-
poiniment authority under the Consti-
tution only refers to his power to fill
vacancies and not to designate the
status of officials already appointed,
Thus, If a Fad Chairman’'s term ex-
pires as Chairman or if he resigns
Irom the Board, and if a President
wished to designate one of the remain-
ing mermbers of the Board as Chair-
man, he would hiave to submit the des-
ignation to the Senate for its advice
and consent in the normal manner.
Thers is no authority under the Con-
stitution for a recess “designation.”
Mr. President, this resolution is
needad to defend the advice and con-
sent responsibilities of the Sencte
under the Constituiion and to pre-
serve the independence of the Federal
Reserve. It is not intended as an ad-

verse reflection on any recess appoint-

ee to the Board., Instead, it looks to

nts to the Federzl Reserve
be made excent under un-
usual circumstances and only for the
purpose of {ulfilling a demonstrable
and urzent need in the administration
of the Board's activities.

The PRESIDING OFFICER. The
question is on agreeing to the resolu-
tion.

The resolution (S. Res. 184) was
agreed to. :

The preamble was agreed to.

The resolution, with its preamble, is
as follows:

7 8. Res. 1947

Whereas Artiicle I, Section 8 of the Consti-
tution of the United States assigns exclu-
sively to the Congress the power to “‘coin
money and requlate the valua thereof™;

Whereas in 1913 the Congress in the Fed-
eral Reserve Act delegated its monetary
powers to the Federal Reserve System and
provided for a 7 member Board of Gover-
nors to be appointed by the Presidsnt, by
and with the advice and consent of the
Senate;

Wherezs the Board of Governors exercises
the ¥ederal Reserve System’s monstary
powers in conjunction with the presidents
of the 12 regicnal Federal Reserve Banks
but independent of the executive branch;

Wherezs the Congress provided for fixed
ld-year terms of service for members of the
Board of Governors of the Federal Reserve
Systemr in order to maintain the independ-
ence of the Federal Reserve System;

Whereas a recess appointment to the
Board of Governors of the Federal Reserve
System allows an appointee temporarily to
participate in the decisions of the Boar
without the protections afforded by a fixed
term since the appointment can be with-
drawn ot apy time until it is confirmed by
the Senate; : :

Whereas 2 rzcess appoiniment to the
Board cf Governors of the Federzl Reserve
System could afford a President indirect in-

1
th2 Ssnate's concern that recess
ntme

£

fluence over tha conduct of monetary policy -

inconsistent with an independent Federal
Reserve System as provided for in the Fed-
eral Reserve Act and the exclusive assign-
ment of monstary powers to the Conegress
under the Constitution of the United States;
and ’

Whereas the President {s nonetheless enti-
tled to expeditious consideration by the
Serate of his or her nominations to the
Board of Governors of the Federal Reserve
Sysiem: Now, therefore, be it

Resolved, That it is the sense of the
Senate that (1) recass appoiniments should
not be made to the Board of Governors of
the Federal Reserve System except under
unusuzai circumstances and only for the pur-
pose of fulfilling s demonstrable and urgant
need in the administretion of the Board's
activities, and (2) nominations to the Board
of Governers of the Federal Reserve System
should be expeditiously considered by the
Senate.

Mr. BYRD. Mr. President, I move to
reconsider the vote by which the reso-
lution was agreed to.

Mr. DOLE. Mr. President, I move to
lay that motion on the table.

The motion to lay on the table was
agreed to.

June 27, 1985

RZCORD OPEN UNTIL 5 P.AL
TODAY

ir. DOLE, Mr. President, 1 ask
uninimous consent that the Recozp
remain open until the hour of 5 p.m,
today for the introduction of bills, res-
olutions. the submission of statements
and {cr committees to file reports.

The PRESIDING OFFICER. With.

out odjection, it is z0 crdered.

ORDZR OF PROCEDURE

Mr. DOLE. Mr. President, 1 am
going io suggest the absence of a
quorurmr to permit the staff to check to
see if certain nomin=es are on the Ex-
ecuirve Calendar, which ones are being
disposed of and which ones are being
held. I will indicate that we ars not
going 10 hold rominations. When wa
come back, we are going to start voting
on nominations. :

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. McCLURE. Mr. President, [ ask
unanimous consent that the orcder for
the quorum cz23 be recinded,

The PRESIDING CFFICER. With-
out oujaction, it is so ordered.

LAWDSAT AUTHORIZATION ACT
OF 1984 .

Mr. McCLURE. Mr. President, I ask
unanimous censent that the Senate
now twn to E.R. 2800, Landsat.

The PRESIDING OFFICER. The
bill will be stated by title.

The assistant legislative clerk read
as foliows:

A bill (X R. 2800) to provide authorization

of appropriations for activities under the

Lznd Remote-Sensing Commercialization
Act of 1984,

The PRESIDING CFFICER. The
Senate will proceed to its jmmediate
considerziion. :

The Senate proceeded to consider
the bil,

Mr. MIcCLURE, Mr. President. I ask
unanimous consent that the Senate -
recece Irom its amendms:snt and
concur in the Houss bill,

The PRESIDING OFFICER. With-
out objecrion, it is so0 ordered.

ENERGY POLICY AND CONSER-
VATION ACT AMENDMENTS

vIr. MceCLURE. Mr. President, T ask
that the Chzir lay before the Senate a
message irom the Hoise of Represent-
ativesz on HL.R. 1699.

The PRESIDING OFFICER laid
before the Senate the following mes-
sage from the House of Representa-
tives: ’ :

Resolved, That the House disagree to the -~
amendment of the Senate to the biil (H.R.
1683) 2ntitled ““An Act to extend title I and
part 3 of iitie II of the Energy Policy and
Conseriation Act, and for other purposes”™,
and esk a conference with the Senate on the
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¢. If a nomination for the office was rejected by the Senate
within thirty days prior to the termination of the session,
except where the person who receives the recess appointment
is the person whose nomination was rejected.

The terminal proviso of 5 U.S.C. 56 requires in addition
that a nomination to fill a vacancy in those three contingen-
cies must be submitted to the Senate not later than forty days
after the commencement of the next succeeding session of the
Senate.

The statute thus permits the payment of salaries to persons
receiving recess appointments to vacancies, which existed
while the Senate was in session, in three situations, all of
which are predicated on “the termination of the session of the
Senate.” Here again, the question arises whether this term
must be interpreted technically—limited to the final adjourn-
ment of a session—or whether it permits the payment of
salaries to those who receive a recess appointment after a
temporary adjournment of the Senate.

The Comptroller General has ruled that “the term ‘ter-
mination of the session’ [has] * * * been used by the Con-
gress in the sense of any edjournment* whether final or not,
in contemplation of a recess covering a substantial period of
time” (28 Comp. Gen. 30, 37). Considering that the Comp-
troller General is the officer primarily charged with the
administration and enforcement .of 5 U.S.C. 56, his interpre-
tation of that statute is of great weight. Independent re-
examination of the subject matter, moreover, causes me to
concur fully in his conclusions based largely on the purposes
which the act of July 11, 1940, 54 Siat. 751, amending
5 U.S.C. 56, was designed to accomplish.

Prior to the enactment of the 1940 amendment, 5 U.S.C. 56
provided that if a vacancy existed while the Senate was in
session a person receiving a recess appointment to fill that
vacancy could not be paid from the Treasury until he had
been confirmed by the Senate. This statute caused serious
hardship, especially when a vacancy occurred shortly before
the Senate adjourned, or where a session terminated before
the Senate had acted on nominations pending before it (H.

a nomination for this office was pendlng before the Senate, except where the
person who recelves the recess appointment is a person appointed during the
preceding recess of the Senate.

% Emphasis suppled.
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Rept. 2646, 76th Cong., 3d sess. ; see also letter from Attorney
General Murphy to Senator Ashurst, dated July 14, 1939,
S. Rept. 1079, 76th Cong., 1st sess., p. 2). The inability to
pay recess appointees in those circumstances had the effect
of either compelling the President to leave the vacancy un-
filled until the next session of the Senate, or causing the ap-
pointee to undergo the financial sacrifice of having to serve,
possibly for a considerable period of time, without knowing
whether he could be paid (see letter of Attorney General
Murphy to Senator Ashurst, supra).

The purpose of the 1940 amendment was “to render the
existing prohibition on the payment of salaries more flexible”
(H. Rept. 2646, 76th Cong., 3d sess., p. 1) and to alleviate
the “serious injustice” caused by the law as it then stood (S.
Rept. 1079, 76th Cong., Ist sess., p. 2). Thus, 5 U.S.C. 56,
as it stands now, is a remedial statute designed to permit the
immediate payment of recess appointees, provided the Presi-
dent complies in good faith with the statuiory conditions.®

The “serious injustice” caused by the inability to pay a
recess appointee, of course, is just as great and undesirable in
the case where the appointment was made after a temporary
vecess of the Senate as where the commission had been
granted after a final adjournment. To restrict the words
“termination of the session” to a final adjournment, there-
fore, would be “inconsistent with the obvious purpose of the
law” 28 Comp. Gen. 30, 37. -

It follows that a person receiving a recess appointment
during a prolonged adjournment of the Senate may be paid,
if the conditions of 5 U.S.C. 56 initially have been met, l.e.,
if the vacancy arose within thirty days of the adjournment;
or if 2 nomination was pending before the Senate at the time
of the adjournment, except where the recess appointee has
served under an earlier recess appointment; * or if the Senate
had rejected a nomination within thirty days prior to its ad-
journment, except where the recess appointee is the person
whose nomination had been rejected.

The recess appointee’s right to be paid will continue through-
out the constitutional term of his office, except for two con-
tingencies: First, if the Senate should vote not to confirm

15 For that reason, the Comptroller General consistently has interpreted the
statute liberally; see, e.g., 28 Comp. Gen. 30, 36-37; 238, 240-241; 38 Comp.
Gen, 444, 446,

. Cf, n, 18, s¥pra.




